DETROIT PUBLIC LIBRARY 


“* 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 
UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


VOL. I, NO. 4 
April 1 to April 30, 1942 


PAGES 301 to 355 


UNITED STATES GOVERNMENT PRINTING OFFICE, WASHINGTON : 1942 
For sale by the Superintendent of Documents, Washington, D. C., Price 15 cents 


Subscription price, $1.50 per year 





PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as opposed to 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized 
by law to act in his stead, only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules and 
regulations of general applicability which are required to be published 
in'the Federal Register or (for reasons of policy) decisions issued 
under statutes which expressly authorize but do not require the pub- 
lication of facts and circumstances of a violation, unless the Secretary 
in his decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Adjustment 
Act (1933) as amended and as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 
et seq.), the Commodity Exchange Act (7 U. S. C. 1940 ed. 1 et seq.), 
the Federal Seed Act (7 U. S. C. 1940 ed. 1551 et seq.), the Grain 
Standards Act (7 U.S. C. 1940 ed. 71 et seq.), the Packers and Stock- 
yards Act, 1921 (7 U. S. C. 1940 ed. 181 et seq.), and the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.). 
These statutes are now administered by Agricultural Marketing Ad- 
ministration created by Executive Order No. 9069, February 23, 1942 
(7 F. R. 1409). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions” and may be cited by 
the designation “A. D.”, together with the appropriate number, which 
appears at the beginning of each decision. Copies of monthly issues 
beginning with January of 1942 and annual bound volumes of the 
decisions will be available through the Superintendent of Documents, 
Washington, D. C. 
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(A. D. 101) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


In the Matter of the Petition of J. G. Bryson, doing business as UPLAND PACK- 
ING Co., under section Se (15) (A) of Public Act No. 10, 73d Congress, as 
amended and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937, relating to Order No. 2, order regulating the handling of 
oranges and grapefruit grown in the States of California and Arizona. Before 
the Secretary of Agriculture No. D—2-8 


PRELIMINARY STATEMENT 


The Agricultural Adjustment Act (1933), as amended and as reen- 
acted and amended by the Agricultural Marketing Agreement Act 
of 1937 (hereinafter called the “act”),' directs the Secretary of Agri- 
culture to issue, under conditions and in the manner prescribed in the 
act, orders regulating the handling of specified commodities (includ- 
ing fruits) so far as such handling is in interstate or foreign com- 
merce or directly burdens, obstructs, or affects such commerce.’ 

Section 8c (6) of the act*® authorizes, inter a/ia, the inclusion in 
orders applicable to particular fruits of terms limiting the total quan- 
tity of fruit which may be marketed by all handlers during any 
specified period and of terms regulating the quantity of the fruit 
which each handler may market during any period, based upon the 
quantity which each handler has available for current shipment or 
upon the quantity shipped by each handler in a prior representative 
period. 

Pursuant to the authority granted by the act, the Secretary, during 
the fall of 1935, gave notice of and held a public hearing (a so- 
called “promulgation hearing”)* with respect to a proposed order 
under which the handling of oranges and grapefruit grown in the 
States of California and Arizona would be regulated. On the basis 
of such hearing, the Secretary, on January 4, 1936, issued an order 
which provides for the regulation of so much of the handling of 
California-Arizona oranges and grapefruit as is in interstate com- 
merce or in commerce with Canada. The order, known as Order No. 
2, became effective on January 13, 1936. An amendment to the order, 


17 U. S. C. A. 601 et seq. 

27 U. S. C. A. 608e (1). 

7 U. S.C. A. 608e (6). 

4The hearing was held at Los Angeles, California, on October 9, 10, 11, 14, 15, 16. 17, 
and 18, 1935. The notice and hearing are prescribed by section 8e (3) and (4) of the 
act (7 U. 8S. C. A. 608e (3) and (4)). 
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formulated after further notice and hearing, became effective on 
June 9, 1936.° 

The order, so far as here concerned, authorizes the Secretary, upon 
recommendation of the Distribution Committee for which the order 
provides, to limit the total quantity of any variety of California- 
Arizona oranges which may be shipped in interstate commerce or in 
commerce with Canada during any week.® This total quantity is 
distributed (or allotted) among shippers (and, in certain cases, 
growers) in accordance with “prorate bases” determined, with the 
Secretary’s approval, by the Growers’ Advisory Committee for which 
the order provides.* The “prorate bases” for shippers are derived 
from the proportion which each shipper has of the total quantity of 
fruit eligible for sale during the current shipping season. A ship- 
per’s allotment for any week is the product of the total shippable 
quantity fixed by the Secretary for that week, multiplied by the “pro- 
rate base” determined for the shipper. The order provides, under 
specified conditions, for exchanges and transfers of allotments and 
prohibits the shipment of fruit in excess of the allotments fixed, 
although, within limits, overshipments may be made in one week and 
deducted from allotments for succeeding weeks.* 

Section 8c (15) of the act authorizes any handler affected by an 
order to file a petition with the Secretary stating that the order, or 
any provision thereof or any obligation imposed in connection there- 
with, is not in accordance with law, and praying for a modification 
of the order or for exemption therefrom. It requires the Secretary 
to hold a hearing on the petition and to make a ruling on the prayer 
of the petition. The Secretary’s ruling may be appealed to the District 
Court of the United States for the district of the handler’s residence 
or for the district of his principal place of business.° 

By section 8c (14) of the act, violations of an order are made sub- 
ject to criminal penalties.° However, no penalties accrue against 
a handler between the date-of the filing of a petition under section 8c 
(15) (A) and the date that notice of the Secretary’s ruling is given to 
the petitioner, if the court finds that the petition was “filed and pros- 
ecuted by the defendant in good faith and not for delay”.™ 


5 The order, as amended, appears in Title 7, Ch. IX, secs. 902.1-902.14, incl., Code of 
Fed. Regs. It and the pertinent provisions of the act are discussed and explained in 
the opinion in Edwards v. United States (C. C. A. 9th, 1937) 91 F. (2d) 767. A shorter 
discussion is contained in the opinion in American Fruit Growers v. United States 
(C. C. A. 9th, 1939) 105 F. (2d) 722. 

® Section 902.5 (Article III) of the order. The recommendation is to be made after the 
consideration of specified factors pertinent to the demand for oranges. 

™The Growers’ Advisory Committee and the Distribution Committee are sometimes 
collectively referred to as the “California-Arizona Orange Grapefruit Agency.” The former 
committee is charged specifically with the administration of the order, although, as is 
indicated, the latter recommends the limitation on shipments. 

8 Section 902.5 (Article III) of the order passim. 

°7 U.S. C. A. 6O8e (15) (A) and (B). 

%*7U. S. C. A. 608¢e (14). Fines of not less than $50 or more than $500 are provided 
for each violation. Each day during which a violation continues is deemed a separate 
violation. 

17 U.S. C. A. 608e (14). 
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The United States District Courts are, by the act, given jurisdiction 
“specifically to enforce, and to prevent and restrain any person from 
violating” any order issued pursuant to the act.'* The exercise of this 
jurisdiction is not affected by the pendency of proceedings under 
section 8c (15) of the act.’ 

On August 11, 1941, J. G. Bryson, an individual doing business under 
the name of Upland Packing Company (hereinafter called the “peti- 
tioner”), filed a petition under section 8e (15) of the act attacking 
the validity of the order and praying for modification thereof or ex- 
emption therefrom. In accordance with regulations * issued by the 
Secretary in respect of such proceedings and after notice to the peti- 
tioner and the Department, a hearing was held on the petition on 
September 23, 1941, at Los Angeles, California. At the hearing it 
appeared that: the shipment of Valencia oranges in interstate com- 
merce or in commerce with Canada was restricted under the order 
during August of 1941; the petitioner acquired certain Valencia 
oranges which he desired to ship in such commerce during August; 
he inquired of the California-Arizona Orange Grapefruit Agency ™® 
“how rapidly I would be permitted to move this fruit under prorate 
regulations”; the Agency informed the petitioner that it would be 
necessary for him to file the usual applications and that, since as of 
August 2, 48 per centum of the Valencia crop had been moved, he 
could not, during the remainder of the season, move more than 50 per 
centum of his oranges under the prorate program; the petitioner, 
shortly after filing his petition under section 8c (15) of the act, dis- 
posed of a considerable part of such oranges in interstate commerce 
without having obtained a “prorate base” or an allotment pursuant 
to the order, that is to say, the oranges were shipped by the petitioner 
in violation of the order. The Department, at the hearing, moved 
for the dismissal of the petition upon the ground that it had not been 
filed in good faith. The filing of briefs was discussed at the hearing, 
but no brief was filed. 

On February 16, 1942, the report of the officer who presided at the 
hearing, containing preliminary statement, findings of fact, conclu- 
sion, and a suggested order, was served on the petitioner and the De- 
partment. The presiding officer proposed that the petition should be 
dismissed with prejudice, upon the ground that it had not been filed 
in good faith. Neither party took exception to the report of the 
presiding officer. 


270.8. Cc. A. 608a (6). 

37 U.S. C. A. 608c (15) (B). 

4 Gen. Regs., Series D, No. 1 (Title 7, Ch. IX, secs. 900.100—-900.122, incl., Code of 
Fed. Regs.). 

% See footnote 7. 
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FINDINGS AND CONCLUSIONS 


The Department, charging a lack of good faith on the part of the 
petitioner, has moved for the dismissal with prejudice of the petition 
filed herein. This motion, which remains undisposed of, must be acted 
upon at the outset. 

The record discloses that the petitioner, J. G. Bryson, was, at the 
times here pertinent, an individual doing business under the name of 
Upland Packing Company, at 225 East Stowell Street, Upland, Cali- 
fornia. It shows further, as is indicated above, that: the shipment 
of Valencia oranges was restricted in accordance with the order dur- 
ing August of 1941; the petitioner acquired certain Valencia oranges 
which he desired to ship in such commerce during August; the peti- 
tioner asked the Agency,” by letter dated August 6, 1941, “how rapidly 
I would be permitted to move this fruit under prorate regulations”; 
the Agency informed the petitioner, by letter dated August 8, 1941, 
that it would be necessary for him to file the usual applications and 
that, since as of August 2, 48 per centum of the Valencia crop had been 
moved, he would be permitted during the remainder of the season to 
ship not more than 50 per centum of his oranges under the prorate 
program ; the petitioner, shortly after filing his petition under section 
8c (15) (A) of the act, shipped, or caused to be shipped in interstate 
commerce a considerable part of his oranges without having first ap- 
plied for and obtained a “prorate base” and an allotment under the 
order, that is to say, a considerable part of such oranges was shipped 
in violation of the order. 

As has been indicated, the act is so drawn as to immunize from 
criminal penalty violations of an order which occur after the filing of 
a petition under section 8c (15) (A) and before the ruling of the 
Secretary thereon. The petition must, however, have been filed in 
good faith and not for purposes of delay if this immunity is to attach.” 

The petitioner, throughout this proceeding, has manifested a strange 
attitude for one who, for the record, has professed the good faith of 
his action. His conduct as a witness at the hearing, including his 
refusal to answer questions the answers to which he must, in his posi- 
tion, have known, was unbecoming, if not in clear denial to his claimed 
good faith.* He did not, after the hearing, take advantage of the 
opportunity that was his to argue his case on briefs. He did not, after 
the presiding officer’s adverse report was served on him, take advantage 
of the opportunity that was his to file exceptions to the report. Indeed, 
his interest in the case, after the filing of the petition, seems almost 


totally to have flagged. 


16 See footnote 7. 

77 U. 8. C. A. 608e (14). 

1% Record of hearing, pp. 13. 14, 15, 22, 23, 25, and 26. As to permissible inferences 
from a party’s conduct see Wigmore on Evidence (1940) sec. 277 ff., especially sec. 289. 
The duty to testify is discussed by Wigmore in secs. 2190 to 2195, incl. 
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The petitioner has challenged the order and the restrictions imposed 
in accordance therewith because, in his words: (1) they will deprive 
the petitioner of his property without due process of law, and will 
result in the taking and confiscation of his property without compensa- 
tion in violation of the Fifth Amendment of the Constitution of the 
United States; (2) they tend to lessen, eliminate, and destroy com- 
petition and to create a monopoly; (3) they constitute an unlawful 
restriction and curtailment of the rights of the petitioner, and of the 
producers and handlers of oranges, to contract freely with respect to 
their property; (4) they throttle free enterprise and constitute a bar 
against any newcomer desiring to engage in business as an orange 
handler; and (5) they prevent the free flow of oranges in interstate 
commerce in quantities sufficient to meet and satisfy, at reasonable 
prices, the requirements of the consuming public. 

The petitioner points to no constitutional or statutory demand which 
is denied by the effects alleged in the statements designated as (2), (4), 
and (5). The statements designated as (1) and (3), if seriously sup- 
ported, would constitute legally sufficient grounds of attack. They 
are to be viewed, however, in the light of the following provision of 
the Agricultural Marketing Agreement Act of 1937,° which became 
effective on June 3, 1937, more than a year after the issuance of the 


order : 

“Sec. 4. Nothing in this act shall be construed as invalidating any marketing 
agreement, license, or order, or any regulation relating to, or any provision of, 
or any act of the Secretary of Agriculture in connection with, any such agreement, 
license, or order which has been executed, issued, approved, or done under the 
Agricultural Adjustment Act, or any amendment thereof, but such marketing 
agreements, licenses, orders, regulations, provisions, and acts are hereby expressly 
ratified, legalized, and confirmed.” ” 

ey ar 1d at, also, i i cases such as Unite 
They are to be looked at, also, in the light of cases such as United 
States v. Rock Royal Cooperative, Inc., et al (milk) ,** United States v. 
Goldsmith Fruit Company (Florida oranges) ,** and Wallace v. Hud- 
son-Duncan and Co. (walnuts), by which the validity of the act 
and of orders comparable to that here concerned has been judicially 
established. 

From all of this—the acts of the petitioner, the conditional im- 
munity from criminal prosecution for which the act provides, the 
petitioner’s attitude toward and lack of interest in this proceeding, 
and the apparent legal weakness of the petitioner’s case against the 


927 U. S. C. A. 671-674, incl. The Agricultural Marketing Agreement Act of 1937 re- 
enacted the provisions of the act under which the order had been issued in 1936. The 
reenactment was prompted by the decision of the Supreme Court in the Butler case (1936), 
297 U.S. 1, holding other parts of the Agricultural Adjustment Act unconstitutional and by 
lower court rulings that the order provisions of the act were not separable and were, 
therefore, also invalid. 

27 U.S. C. A. 672. 

21 (1937) 307 U.S. 538. 

22 (D. C. Fla. 1937) 19 F. Supp. 147. 

3 (C. C. A. 9th 1938) 98 F. (2nd) 985. 
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order **—it is fair to conclude that the petitioner, in filing his petition 
and in supporting it in the manner indicated, did not honestly pur- 
pose to challenge the validity of the order, but rather sought, in this 
manner, to secure an immunity from or a delay of prosecution for 
violations of the order.*® That the proceeding under section 8c (15) 
(A) of the act was not intended as a means to this end is obvious. 
The petitioner’s use of the proceeding in such a way is an imposition 
upon the Secretary and an abuse of the Department’s processes.”* 
Acting in his quasi-judicial capacity, it is clearly the Secretary’s duty 
to dissociate himself and the processes for the integrity of which he 
is by law responsible from any scheme designed to subvert the purpose 
of the act and bring to naught a regulation prescribed by him there- 
under.” This duty is appropriately recognized in the motion for 
dismissal which has been made by the Department. 
















ORDER 






In view of the foregoing findings and conclusions, the petition is 
dismissed with prejudice. 

This document, including preliminary statement, findings and con- 
clusions, and order, shall be served on the parties by registered mail 
or in person. 

Done at Washington, D. C., this 18th day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL} (S) Tuomas J. Firavin 
Assistant to the Secretary of Agriculture. 













Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656) 











% Compare Metropolitan Life Ins. Co. v. Lovett (Ga. 1935) 179 S. E. 253, 256. There 
the court, in discussing the company’s refusal to pay an insurance claim, considered the 
legal validity of the company’s position as being relevant to the question whether the 
refusal was in “bad faith’ within the meaning of a Georgia statute. Compare also 
Houston v. San Francisco (C. C. Calif. 1891) 47 Fed. 337, in which the legal validity 
of an asserted claim was considered by the court in dismissing an action because of failure 
to prosecute. 

* Compare the illicit purposes disclosed in Pueblo de Taos v. Archuleta (C, C, A. 10th 
1933) 64 F. (2d) 807, and Houston v. San Francisco, note 24. 

* Concerning abuse of judicial process see 1 Am. Jur., Abuse of Process, sec. 1 ff. ; 
1 Words and Phrases 187 ff. 

27 Many cases recognize the power of a court to refuse to proceed with a pending case 
when it is made apparent that there is an abuse of legal process. Arkadelphia Co. Vv. St. 
Louis 8. W. Ry. Co. (1919) 249 U. S. 134, 145; Gumbel v. Pitkin (1888) 124 U. 8. 1381, 
145; Pueblo de Taos vy. Archuleta, note 25; Houston vy. San Francisco, note 24; Cunha v. 
Anglo California Bank (Calif. 1939) 93 P. (2d) 572; Scarcia v. U. S. Gypsum Co. (1937) 
1N. Y. 8. (2d) 358; Rhea v. Hackney (Fla. 1934) 157 So. 190; Patterson v. Northern 
Trust Co. (ill. 1919) 122 N. E. 55; Heard v. McCabe (Ark. 1917) 196 S. W. 917; Con- 
solidated Liguor Co. v. Scotello (N. M. 1916) 155 Pac. 1089; Wells v. Bushe (1909) 
118 N. Y. S. 486; Board of Home Missions v. Maughan (Utah 1909) 101 Pac. 581, 24 L. R. A. 
(N. 8S.) 874; Stewart v. Butler (1899) 59 N. Y. S. 573. The Supreme Court has said 
that the power to prevent abuse of process is inherent and is as extensive and efficient 
as may be required by the necessity of its exercise. Gumbel v. Pitkin supra. See also 
14 Am. Jur., Courts, secs. 171, 173. To deny to the Secretary an analogous power of 
refusing to proceed in circumstances such as those here disclosed would be to invite 
perversion of the administrative proceedings for which the act provides. 
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(A. D. 102) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


In the Matter of the Petition of Krarr CHEESE COMPANY OF WISCONSIN, under 
section 8c (15) (A) of Public Act No. 10, 73d Congress, as amended and as 
reenacted and amended by the Agricultural Marketing Agreement Act of 1937, 
relating to Order No. 41, order regulating the handling of milk in the Chicago, 
Illinois, marketing area. Before the Secretary of Agriculture No. D-41-6 


ORDER DENYING PETITION FOR REARGUMENT 


On March 18, 1942, a final order was issued in this proceeding. On 
March 28, 1942, in accordance with the General Regulations of the 
Surplus Marketing Administration (7 CFR 900.68(a) (3)), the De- 
partment filed a petition for reconsideration of and reargument on the 
final order. On April 9, 1942, an answer to the petition was filed by 
Kraft. The errors alleged in the Department’s petition would not, if 
conceded, require any change in the final order. Accordingly, the 


petition is hereby denied. 
Done at Washington, D. C., this 16th day of April 1942. 


Witness my hand and the seal of the Department of Agriculture. 
[ SEAL } (S) Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656) 


(A. D. 103) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


In the Matter of the Petition of GrRANpview Dartry, INc., and ARKPoRT DAIRIES, 
Inc., under subsection (15) (A) of Section Se of Public Act No. 10, 73d Con- 
gress, as amended and as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937, relative to Order No. 27, as amended, order regulating 
the handling of milk in the New York metropolitan milk marketing area. Be- 
fore the Secretary of Agriculture No. D-27-32 


SUPPLEMENTARY ORDER 


On February 9, 1942, a final order was issued in this proceeding. 
That part of the order relating to “Reclassifications from Class III-C 
to Class II-C” was adverse to the Department, while the part relating 
to “Reclassifications from Class II-B to Class II-A” was adverse to 
the petitioner. On February 24, 1942, in accordance with the General 
Regulations of the Surplus Marketing Administration (7 CFR 900.68 
(a) (3)), the Department filed a petition for reargument on that part 
of the final order relating to “Reclassifications from Class III-C to 
Class II-C”. Pursuant to the regulations (7 CFR 900.69(c)), the 
petitioner was granted an extension of time to and including March 
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21, 1942, for filing an answer to the Department’s petition for rear- 
gument. On March 21, the petitioner filed its answer to the Depart- 
ment’s petition and, in addition, filed a petition of its own for reargu- 
ment on that part of the final order relating to “Reclassifications 
from Class II-B to Class II-A”. 

Reargument may, of course, be permitted for the purpose of calling 
to the Secretary’s attention errors of law in his decision. It may be 
allowed also where the decision is claimed to be in conflict with a pre- 
vious decision not distinguished or overruled. Needless to say, matters 
outside the record may not be introduced in this indirect manner. 
Included among the Department’s reasons for requesting reargument 
are alleged errors of law and a claimed conflict between the final order 
in this proceeding and the final ruling made on January 5, 1942, on the 
petition of M. H. Renken Dairy Company (No. D-27-17). Such 
alleged errors of law and claimed inconsistency between decisions are 
appropriate subjects of reargument. As to these matters only, upon 
which, in my opinion, further argument will be beneficial, the De- 
partment’s petition is hereby granted. Such argument shall be made 
in the form of a brief or memorandum to be submitted on or before 
May 10,1942. The petitioner shall be allowed a period of twenty days 
after the serving of such brief or memorandum in which to reply 
thereto. 

The petitioner’s request for reargument was filed nearly a month 
after the expiration of the period during which, in accordance with 
the regulations (7 CFR 900.68(a) (3)), petitions for reargument may 
be filed. It is true that, under the regulations (7 CFR 900.69(c) ), the 
period may be extended by the Secretary. However, no such exten- 
sion was asked by or granted to the petitioner. No understanding or 
agreement between the petitioner and the market administrator or the 
Department can bind the Secretary in this respect or take the place 
of an extension of time formally granted as provided in the regula- 
tions. In any event, two of the matters urged in the petitioner’s re- 
quest for reargument have heretofore been fully considered, while the 
remaining matter, although new, is clearly without merit. The peti- 
tioner’s request for reargument is, accordingly, hereby denied. 

This supplementary order shall be served on the parties by registered’ 
mail or in person. 

Done at Washington, D. C., this 21st day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ sEAL ] (S) Tuomas J. Fiavin 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656) 
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(A. D. 104) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


In the Matter of the Petition of Irvine SARNorF, under section 8e (15) (A) of 
Public Act No. 10, 73d Congress, as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937, relating to Order No. 2, 
as amended, order regulating the handling of oranges and grapefruit grown in 
the States of California and Arizona. Before the Secretary of Agriculture 
No. D-2-9 


PRELIMINARY STATEMENT 


The Agricultural Adjustment Act (1933), as amended and as 
reenacted and amended by the Agricultural Marketing Agreement 
Act of 1937 (hereinafter called the “act”),’ directs the Secretary of 
Agriculture to issue, under conditions and in the manner prescribed 
in the act, orders regulating the handling of specified commodities 
(including fruits) so far as such handling is in interstate or foreign 
commerce or directly burdens, obstructs, or affects such commerce.’ 
The act requires the issuance of an order to be preceded by the formu- 
lation and submission to handlers of a marketing agreement which 
regulates the handling of the commodity concerned in the same 
manner as the order. Orders applicable to California citrus fruits 
cannot, except with special determinations by the Secretary and 
special Presidential approval, become effective until the handlers of 
at least 80 per centum of the volume of the fruit have signed the 
marketing agreement.° 

Section 8c (6) of the act* authorizes, inter alia, the inclusion in 
orders applicable to particular fruits of terms limiting the total 
quantity of fruit which may be marketed by all handlers during any 
specified period and of terms regulating the quantity of the fruit 
which each handler may market during any period, based upon the 
quantity which each handler has available for current shipment or 
upon the quantity shipped by each handler in a prior representative 
period. 

Pursuant to the authority granted by the act, the Secretary, during 
the fall of 1935, gave notice of and held a public hearing (a so-called 
“promulgation hearing”)*® with respect to a proposed order under 
which the handling of oranges and grapefruit grown in the States of 
California and Arizona would be regulated. On the basis of such 
hearing, the Secretary, on January 4, 1936, issued an order which pro- 
vides for the regulation of so much of the handling of California- 
Arizona oranges and grapefruit as is in interstate commerce or in 


27 U.S A. 608¢ (1). . 

37 U.S. C. A. 608¢ (8) and (9). 

47 U.S. C. A. 608e (6). 

®*''The hearing was held at Los Angeles, California, on October 9, 10, 11, 14, 15, 16, 17, 
and 18, 1935. The notice and hearing are prescribed by section Sc (3) and (4) of the 
act (7 U.S. C. A. 608e (3) and (4)). 


17 U.S. C. A. 601 et seg. 
a, 
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commerce with Canada. The order, known as Order No. 2, became 
effective on January 13, 1936. An amendment to the order, formu- 
lated after further notice and hearing, became effective on June 9, 
1936.° 

The order, so far as here concerned, authorizes the Secretary, upon 
recommendation of the Distribution Committee for which the order 
provides, to limit the total quantity of any variety of California- 
Arizona oranges which may be shipped in interstate commerce or in 
commerce with Canada during any week.’ This total quantity is 
distributed (or allotted) among shippers (and, in certain cases, 
growers) in accordance with “prorate bases” determined, with the 
Secretary’s approval, by the Growers’ Advisory Committee for which 
the order provides. The “prorate bases” for shippers are derived 
from the proportion of the total quantity of fruit eligible for sale 
during the current shipping season which each shipper controls “by 
bona fide written agreements giving him authority to ship, or by 
having legal title, or by having paid therefor five (5) percent of the 
purchase price”. A shipper’s allotment for any week is the product 
of multiplying the total shippable quantity fixed by the Secretary for 
that week by the “prorate base” determined for the shipper. The 
order provides, under specified conditions, for exchanges and trans- 
fers of allotments and prohibits the shipment of fruit in excess of the 
allotments fixed, although, within limits, overshipments may be made 
in one week and deducted from allotments for succeeding weeks.’° 

Section 8c (15) of the act authorizes any handler subject to an order 
to file a petition with the Secretary stating that the order, or any pro- 
vision thereof or any obligation imposed in connection therewith, is 
not in accordance with law, and praying for a modification of the 
order or for exemption therefrom. It requires the Secretary to hold a 
hearing on the petition and to make a ruling upon the prayer of the 
petition. The Secretary’s ruling may be appealed to the District Court 
of the United States for the district of the handler’s residence or for 
the district of his principal place of business.” 

On August 19, 1941, Irving Sarnoff, a shipper of oranges, (herein- 
after called the “petitioner”) filed a petition under section 8c (15) of 


6The order, as amended, appears in Title 7, Ch. IX, secs. 902.1-902.14, incl., Code of 
Fed. Regs. It and the pertinent provisions of the act are discussed and explained in the 
opinion in Hdwards v. United States (C. C. A. 9th 1937) 91 F. (2d) 767. A shorter 
discussion is contained in the opinion in American Fruit Growers v. United States (C. C. A. 
9th 1939) 105 F. (2d) 722. ; 

TSection 902.5(a) (pars. 1 and 2, sec. 1, Article III) of the order. The recommenda- 
tion is to be made after the consideration of specified factors pertinent to the demand for 
oranges. 

®’The Growers’ aes Committee and the Distribution Committee are sometimes col- 
lectively referred to as the “California-Arizona Orange Grapefruit Agency”. The former 
committee is charged specifically with the administration of the order, although, as is 
indicated, the latter recommends the limitation on shipments. 

* Section 902.5 (b) (3) (par. 3, sec. 2, Article III) of the order. 

2 Section 902.5 (Article III) of the order passim. 
170.8. C. A. 608c (15). 
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the act, attacking the validity of the marketing agreement ** and order 
applicable to California-Arizona oranges and praying for modification 
thereof or exemption therefrom. In accordance with regulations * 
issued by the Secretary in respect of such proceedings, and after 
notice to the petitioner and the Department, a hearing was held on 
the petition on September 23, 1941, at Los Angeles, California. At 
the hearing, it appeared, among other things, that the petitioner, a 
so-called “second handler” of oranges (i. e., a purchaser of oranges 
from other shippers), does not control any oranges within the mean- 
ing of the order and, therefore, cannot obtain a “prorate base” or an 
allotment under the order for the shipment of oranges in interstate 
commerce or in commerce with Canada." 

On February 13, 1942, the report of the officer who presided at the 
hearing, containing preliminary statement, findings of fact, conclu- 
sion, and a suggested ruling, was served on the petitioner and the 
Department. The presiding officer concluded that the order is in 
accordance with law and denied the requested modification of or 
exemption from the order. Neither party took exception to the report 
of the presiding officer. 





















FINDINGS AND CONCLUSIONS 


The record in this proceeding discloses that the petitioner, Irving 
Sarnoff, was, at the times here pertinent, an individual shipper of 
oranges, doing business at 813 Linden Street, Los Angeles, California. 
It shows further that: the petitioner is a so-called “second handler” 
of oranges, i. e., a purchaser of oranges from other shippers; oranges 
so acquired by the petitioner are sold upon a wholesale basis; the peti- 
tioner usually first obtains orders from customers and then purchases 
from other shippers the oranges necessary to fill such orders; the 
petitioner’s customers are mainly operators of trucks who purchase 
oranges from him with the intention of transporting such oranges out 
of the State of California; the petitioner controls no oranges within 
the meaning of the order and, therefore, cannot obtain a “prorate 
base” or an allotment under the order for the shipment of oranges in 
interstate commerce or in commerce with Canada.¥ 

The charges here made are, in summary, that: (1) the petitioner 
did not enter into and is not bound by the marketing agreement which, 
under the act, must be submitted for the approval of handlers before 
the issuance of an order; (2) there was no meeting of minds between 






















2 As is indicated above, the issuance of an order must be preceded by the formulation 
and submission to handlers of a marketing agreement which regulates the handling of 
the commodity concerned in the same manner as the order. Section Se (8) of the act 
(7 U. S. C. A. 6O8e (8)). 

1% Gen. Regs., Series D, No. 1 (Title 7, Ch. IX, sees. 900.100—-900.122. incl., Code of 
Fed. Regs.). 
4 Section 902.5 (b) (3) (par. 3, see. 2, Article III) of the order. 
6 Td. 
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the Secretary and the petitioner with respect to the terms of the mar- 
keting agreement, which consequently has no legal basis; (3) the 
marketing agreement is discriminatory and provides for unequal rights 
and benefits in requiring a shipper to submit estimates of the fruit 
which he controls, or to which he has legal title, or with respect to 
which he has paid at least 5 per centum of the purchase price; (4) the 
marketing agreement has not been approved by the handlers of 80 
per centum of the volume of oranges and grapefruit shipped in inter- 
state or foreign commerce from California and the order issued on the 
basis of the agreement is, therefore, void; (5) the marketing agree- 
ment and order do not result in the appropriate base parity prices to 
shippers and growers of oranges and are, therefore, contrary to public 
policy. 

Proceedings such as this under section 8c (15) of the act are designed 
to afford to persons affected by the Secretary’s legislative regulations 
a way to seek relief from erroneous interpretations of the regulations 
and from provisions thereof thought not to be in accordance with 
law. The petitioner’s charges (1) and (2) do not, either in terms or 
by reasonable inference, raise any question of the order’s validity and 
are, therefore, not properly for consideration here. Indeed, it may be 
doubted whether the petitioner raises any question whatever in making 
charges (1) and (2), since he is obviously not bound by an agreement 
to which he is not a party and since, so far as is here disclosed, no one 
so contends. That neither the petitioner’s assent nor a meeting of 
minds between the petitioner and the Secretary is a prerequisite to the 
validity and effectiveness of the order is so clear as not to warrant 
further comment.” 

The petitioner’s charge (8), which also refers expressly to the mar- 
keting agreement, is apparently intended as a challenge, upon the 
ground of discrimination, to the validity of the order and will be so 
considered here. It is true that shippers who control fruit within the 
meaning of the order can, while those who do not so control fruit can- 
not obtain “prorate bases” and allotments for the shipment of oranges 
in interstate commerce or in commerce with Canada. Unlawful or 
unjust discrimination, however, implies not only different treatment, 
but different treatment without reference to reasonable distinctions or 
substantial differences between the persons concerned, arbitrary selec- 
tion from among persons under like or similar conditions.'* Because 
the petitioner has failed to show that the different treatment here 
complained of does not rest upon reasonable distinctions and substan- 


3©As to the scope of such a proceeding see ruling made on January 23, 1942, on the 
petition of Breakstone Bros., Inc. (No. D-27—34) under the New York milk order. 

“The consent of the defendant is not necessary to the validity of the order... 
Consent is involved in this voluntary agreement, but consent of the handler is not 
necessary to the validity of an order issued by the Secretary.”’ United States v. Goldsmith 
—— Co. = cc. oo pag? a Supp. 147, 149. 

1% See ruling made on March 7, 1942, on the petition of Mutual Orange Distributor. 
(No. D-53-1) and cases cited. ” tiene 
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tial differences between classes of handlers and because he has failed to 
show that handlers similarly situated are treated differently, he has 
failed to show either unlawful or unjust discrimination. It is, of 
course, an unavoidable result, if not a stated purpose of regulation, 
that persons regulated are not free to carry on their activities as they 
wish and as they conceive to be desirable. Obviously, this alone does 
not affect the regulation’s validity. 

Assuming the legal sufficiency of charges (4) and (5) and passing 
over the petitioner’s failure to adduce evidence in support thereof, it 
appears that both charges have been laid at rest by legislative action. 
Section 4 of the Agricultural Marketing Agreement Act of 1937, 
which became effective on June 3, 1937, more than a year after the 
issuance of the order, provides that : 

“Nothing in this act shall be construed as invalidating any marketing agreement, 

license, or order, or any regulation relating to, or any provision of, or any act 
of the Secretary of Agriculture in connection with, any such agreement, license, 
or order which has been executed, issued, approved, or done under the Agricultural 
Adjustment Act, or any amendment thereof, but such marketing agreements, 
licenses, orders, regulations, provisions, and acts are hereby expressly ratified, 
legalized, and confirmed.” ” 
Any defects in the formulation and execution of the marketing agree- 
ment and in.the issuance of the order have been cured by this legisla- 
tive expression and are beyond the petitioner’s reach in this proceed- 
ing. See the ruling made on June 9, 1940, on the petition of Western 
Fruit Growers, Inc., et al. (No. D-2-6). 

It is concluded, accordingly, that the order is, in all respects here 
concerned, consonant with the act and in accordance with law and that 
the relief requested by the petitioner should not be allowed. 


ORDER 


In view of the foregoing findings and conclusions, the petition is 


denied. 
This document, including preliminary statement, findings and con- 


clusions, and order, shall be served on the parties by registered mail 
or in person. 
Done at Washington, D. C., this 23rd day of April 1942. 
Witness my hand and the seal of the Department of Agriculture. 
[ SEAL | (S) Tuomas J. Fravin, 
Assistant to the Secretary of Agriculture. 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656) 


#7 U.S. C. A. 671-674, inel. The Agricultural Marketing Agreement Act of 1927 reen- 
acted the provisions of the act under which the order had been issued in 1936. The reenact- 
ment was prompted by the decision of the Supreme Court in the Butler ease (1936) 297 
U. S. 1, holding other parts of the Agricultural Adjustment Act unconstitutional and by 
lower court rulings that the order provisions of the act were not separable and were, there- 
fore, also invalid. 

™7 U. 8. C.. A. 672. 
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Agricultural Marketing Service, P. & S. Docket No. 1415 





In re Norsert KurowskI, doing business as the CHICK-CHICK Store, Applicant 

Proceedings, Findings of Fact, Conclusions, and Order 

On or about May 15, 1941, Norbert Kurowski, an individual en- 
gaged in the business of buying and selling live poultry as the “Chick- 
Chick Store” at 7356 South Ashland Avenue, Chicago, Illinois, ap- 
plied for a license under the provisions of Title V of the Packers and 
Stockyards Act, 1921, as amended (7 U.S. C. 1940 ed. 181). C. W. 
Kitchen, Chief of the Agricultural Marketing Service, by an order 
dated August 18, 1941, required the applicant to appear at the office 
of V. E. Foster, 4101 South Halsted Street, Chicago, Illinois, on 
August 28, 1941, and show cause why his application for a license 
should not be denied. At the time and place stated the applicant 
testified in support of his application. His oral statement was pre- 
ceded on the record by the testimony of Clarence B. DeWitt, an 
accountant attached to the Packers and Stockyards Division, and 
Harry Snyder, assistant investigator. Thereafter, the examiner is- 
sued a report which included proposed findings of fact favorable to 
the applicant, and recommended that he be issued a license to engage 
in the business of buying and selling live poultry in interstate com- 
merce at Chicago, Illinois. No exceptions have been filed to the 
eXaminer’s report and recommended order. 

Upon the record made, findings of fact are made and entered as 
follows: 


























FINDINGS OF FACT 





1. The city of Chicago, State of Illinois, is a city, market, or place 
which was duly designated by the Acting Secretary of Agriculture 
by an order dated January 23, 1936, effective March 4, 1936, as a place 
coming within the provisions of Title V of the Packers and Stock- 
yards Act, 1921, as amended. 
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2. On or about May 15, 1941, Norbert Kurowski applied for a 
license to engage in the business of buying, selling, and handling live 
poultry in interstate commerce at Chicago, Illinois, in accordance 
with the provisions of title V of said act. 

3. The evidence fails to show that the applicant’s application for a 
license was made in bad faith or for the use and benefit of another. 


CONCLUSION 


It is concluded that the record does not warrant a denial of the 
application for issuance of a license to the applicant. 


ORDER 


Ir 1s ORDERED that the application of Norbert Kurowski for a 
license under the provisions of Title V of the Packers and Stockyards 
Act, 1921, as amended, be granted, and that a license be issued 
authorizing him to engage in the business of buying and selling live 
poultry at 7356 South Ashland Avenue, Chicago, Illinois, in accord- 
ance with the provisions of said act and his application for a license 
thereunder. 

Ir Is FURTHER ORDERED that a copy hereof be served upon the 
applicant by registered mail, or in person. 

Done at Washington, D. C., this 3rd day of April 1942. 


Witness my hand and the seal of the Department of Agriculture. 
[SEAL] (S) Grover B. Hitt 
Assistant Secretary of Agriculture 


(A. D. 108) 
UNITED STATES oF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration 
Agricultural Marketing Service, P. & S. Docket No. 1401 


Cc. W. KircHeN, Complainant v. SAM Sorkin, Morris Sorkin, ABE SORKIN, and 
HERBERT Sork N, copartners, doing business under the firm name and style 
of ALABAMA Live PouLTRY MARKET, Respondents Proceedings, Findings of Fact, 
Conclusions, and Order 
On August 4, 1941, an inquiry and notice of hearing was issued 

by C. W. Kitchen, Chief, Agricultural Marketing Service, pursuant 

to the provisions of Title V of the Packers and Stockyards Act, 1921, 

as amended (7 U.S. C. 1940 ed. 181), and the rules of practice pro- 

mulgated thereunder (9 CFR 202.6(b); 6 F. R. 3137), for the pur- 
pose of determining the financial condition of the respondents, 
licensees under the act. In the inquiry and notice of hearing, it 
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was alleged that, since the issuance of the license to the respondents, 
their financial condition had become so impaired as to make it im- 
possible for them to discharge the obligations they currently in- 
curred in their operations as licensees under the act. A hearing on 
the matter was held in New York, New York, on September 26, 
1941, before John J. Curry, an examiner of the Department. C. E. 
Miles, Office of the Solicitor, Department of Agriculture, appeared 
for the Department, and Herbert Sorkin, bookkeeper for the re- 
spondents, appeared on behalf of the respondents. 

Title V of the act provides, in effect, that live poultry licenses 
shall be issued only to those who are financially able to fulfill the 
obligations that they would incur as licensees under the act (7 U. S. 
C. § 218a(b)). Pursuant to this provision, the Department has 
issued licenses only to applicants who, as a minimum, have free 
current assets in excess of current liabilities in an amount equal to 
one-fourth of their average weekly purchases or who, in lieu thereof, 
post a satisfactory surety bond, or its equivalent. Applicants who 
have received licenses upon a satisfactory showing of their financial 
condition are required thereafter to maintain the prescribed financial 
standard in order to maintain their licenses. 

An audit of the respondents’ books and records showed that, as 
of May 2, 1941, the firm’s current liabilities exceeded its current 
assets by the sum of $7,287.70. The firm’s average weekly purchases 
of live poultry amounted to $5,485.32. One-fourth of the respond- 
ents’ average weekly purchases amounts to $1,371.33. The total 
of this sum and the deficit, referred to above, amounts to $8,659.03, 
the additional capital needed by the respondents to meet the require- 
ments of the Department. 

In the course of the hearing, the respondents questioned an item 
of $2,519.08 which was set up in the audit report as accounts re- 
ceivable past due. It was claimed that actually only about $400 or 
$500 was really past due. It was also claimed that an item of 
$2,060.66, set up as a non-current asset, was really a current asset, 
since the amount represented advances .made to farmers by the re- 
spondents for the purpose of getting them to ship their poultry to 
the respondents. With respect to this item, cross-examination of the 
witness produced admissions from which it is determined that the 
item was properly set up as a non-current asset. It was also claimed 
that $5,000 had been put into the business by the respondents since 
the date of the audit, and that the firm’s profits had been put back 
into the business. It was also claimed that the firm had met the 
financial requirements of the Department as of the date of the hear- 
ing, and a request was made that the hearing be held in abeyance 
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for thirty days so that another audit could be made of the firm’s 
books and records. The request was resisted by the Government and 
the examiner stated that the matter would be taken under advise- 
ment. 

Pending the preparation of the examiner’s report, a new audit 
was made by the Government as of October 31, 1941, and submitted 
to the examiner for consideration in his report. The audit disclosed 
an improvement in the financial condition of the respondents, but 
shows that they are still $4,113.18 short of meeting the financial 
requirements of the Department. 

In due course the examiner issued his report which was served on 
both parties to the proceeding. The respondents, by a letter dated 
January 21, 1942, requested that another audit be made to determine 
the present status of their financial condition. By a letter dated March 
3, 1942, the Assistant Secretary informed the respondents that he 
would permit an audit to be made by a certified public accountant and 
submitted to him for consideration. Thereafter an audit prepared by 
Lipkin and Lipkin, certified public accountants, New York, New York, 
was submitted on March 20, 1942, which showed that the respondents 
have not met the financial standards required of licensees. 

The record in this case thus shows that from May 2, 1941, to approxi- 
mately March 20, 1942, the respondents did not have sufficient free 
working capital to meet the requirements of the Department. The fact 
that the respondents purchased live poultry during this period when 
their free current assets did not exceed their current liabilities in an 
amount at least equal to 25 percent of their average weekly purchases, 
is a violation of the act, for which their license should be revoked 
(7 U.S. C. § 218 (d)). 

In connection with the second audit of their books and records, the 
respondents submitted to the Department a trust fund agreement sup- 
ported by a mortgage of $7,500 in favor of certain trustees on real 
estate owned by the respondents, the purpose of which is to secure 
commission merchants and dealers from whom the respondents pur- 
chase live poultry in New York, New York. The real estate so mort- 
gaged is subject to two prior mortgages for $18,125 and $3,000, respec- 
tively. It is asked that consideration be given to the agreement. 

The trust fund agreement submitted by the respondents does not 
furnish the substantial equivalent of a surety bond. The real estate 
involved is already subject to two prior mortgages. For all practical 
purposes, it may be said that this is a type of frozen asset, and no effect 





































can be given to the same. 






FINDINGS OF FACT 










1. By order of the Acting Secretary of Agriculture, dated October 8, 
1935, effective November 25, 1935, the city of New York, New York, 
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was designated as a live poultry market under the provisions of Title V 
of the Packers and Stockyards Act, 1921, as amended. 

2. On April 10, 1940, a license, No. 2158, to engage in the business 
of buying, selling, and handling live poultry in interstate commerce 
at New York, New York, was granted to the respondents upon a show- 
ing that their financial condition would enable them to fulfill the obli- 
gations they would incur as licensees under the act. 

3. As of May 2, 1941, the respondents’ current liabilities exceeded 
their current assets by the sum of $7,287.70. One-fourth of the 
respondents’ average weekly purchases amounted to $1,371.33, which 
added to the deficit, referred to above, amounted to $8,659.03. This 
amount is the additional capital necessary to meet the requirements of 
the Department. 

4. As of October 31, 1941, the respondents needed the sum of $4,113.18 
to meet the financial requirements of the Department. 

5, An audit prepared for the respondents by certified public account- 
ants, and submitted to the Department for consideration on March 20, 
1942, showed that the respondents again failed to meet the required 
financial standard. 

CONCLUSIONS 


It is concluded that the respondents repeatedly violated section 


502 (b) of the act by purchasing live poultry from May 2, 1941, to 
approximately March 20, 1942, during which time they did not have 
posted with the Department a satisfactory surety bond, or its equiva- 
lent, and their free current assets failed to exceed their current liabili- 
ties in an amount equal to one-fourth of their average weekly purchases 
of live poultry ; and that their license should, therefore, be revoked. 


ORDER 


Ir Is Orpverep that the license of the respondents, Sam Sorkin, Morris 
Sorkin, Abe Sorkin, and Herbert Sorkin, copartners, doing business 
under the firm name and style of Alabama Live Poultry Market, 2022 
Pitkin Avenue, Brooklyn, New York, to handle live poultry in inter- 
state commerce at New York, New York, be, and the same hereby is, 
revoked. 

Ir Is FurrHer Orperep that this order be served upon the respond- 
ents by registered mail and become effective thirty days from the date 
it is signed. 

Done at Washington, D. C., this 6th day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[sEAL] (S) Grover B. Hitt 


Assistant Secretary of Agriculture 
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Agricultural Marketing Service P. & S. Docket No. 1352 





In re Harry Rusin, Applicant Proceedings, Finding of Fact, Conclusions, and 
Order 







PROCEEDINGS 






On March 5, 1941, Harry Rubin filed an application for a license un- 
der the provisions of the Packers and Stockyards Act, 1921, as amended 
(7 U.S. C. 1940 ed. 181), subsequently referred to as the act, to engage 
in the business of handling live poultry in New York, New York. On 
June 19, 1941, the Under Secretary of Agriculture issued a notice of 
hearing and order to show cause in which it was stated (1) that there 
was reason to believe that the applicant was unfit to receive a license 
because of his having engaged in certain enumerated practices pro- 
hibited by the act within two years prior to the date of his application, 
and (2) that there was reason to believe that inquiry should be made 
into the financial ability of the applicant to fulfill the obligations that 
he would incur as a licensee. 

A hearing was held before Robert B. Throckmorton, an examiner, 
at New York, New York, on June 30, 1941, for the purpose of giving 
the applicant an opportunity to show cause why his application should 
not be denied. C. E. Miles, Office of the Solicitor, Department of 
Agriculture, appeared for the Department. The applicant appeared 
in person and by his attorney, Milton E. Sahn, 225 Broadway, New 
York, New York. 

On January 12, 1942, after counsel for the applicant and counsel 
for the Department had each filed suggested findings of fact and a sug- 
gested order, the examiner’s report was filed with the Hearing Clerk. 
The examiner concluded that the applicant was not unfit to be a 
licensee, but that he had failed to show that he was financially able 
to fulfill the obligations that he would incur as a licensee. The ex- 
aminer accordingly recommended that the application be denied for 
this latter reason unless a satisfactory showing as to the applicant’s 
financial ability was made within 20 days. An audit of the applicant’s 
records, which showed that he then had sufficient free working capital 
to meet the requirements of the Department, was made by the Depart- 
ment within the prescribed period. Subsequently, counsel for the 
Department filed exceptions to the examiner’s report and requested oral 
argument. This request was granted and the argument was held be- 































320 AGRICULTURE DECISIONS A. D.109 


fore Assistant Secretary of Agriculture Grover B. Hill on February 
24, 1942. The same counsel appeared at the argument as at the 
hearing. 

The record shows that the applicant, Harry Rubin, has been engaged 
in the live poultry business since 1913. Until December 1935 he oper- 
ated in his own name. At that time, involuntary bankruptcy pro- 
ceedings were instituted against him and he ceased doing business as 
Harry Rubin and began to operate at the same place, 44 Berriman 
Street, New York, New York, as the Berriman Live Poultry Corpora- 
tion. This corporation, which was never licensed, engaged in business 
from December 1935 until December 1940. During this period it made 
three applications for a live poultry license (two of which were denied 
and one of which was withdrawn), and it was twice prosecuted and 
fined for operating without a license.* Shortly after the Berriman 
Live Poultry Corporation ceased to function, Harry Rubin resumed 
business in his own name at 44 Berriman Street, New York, New 


York, and filed the present application. 
Section 502 (b) of the act, which pertains to the issuance of live 


poultry licenses, provides that: 


“The Secretary shall issue a license to any applicant furnishing the required 
information unless he finds after opportunity for a hearing that such applicant 
is unfit to engage in the activity for which he has made application by reason 
of his having at any time within two years prior to his application engaged in 
any practice of the character prohibited by this Act or because he is financially 
unable to fulfill the obligations that he would incur as a licensee.” 


There are thus two reasons for which an application may be denied: 
(1) the applicant’s engaging in practices prohibited by the act within 
the two year period, and (2) his financial inability to fulfill his 
obligations as a licensee. The present proceeding involves issues 
relating to both of these. 


*The Berriman Live Poultry Corporation first applied for a license under the act on 
March 10, 1936. In an order effective July 20, 1937, issued in In re Berriman Live Poultry 
Corporation, Applicant, P. & S. Docket No. 637, this application was denied, as it was 
found that the corporation’s current liabilities exceeded its current assets by the amount 
of $3,366.29, and that its average weekly purchases were $3,447.24. The corporation 
continued in business despite its failure to obtain a license, proceedings were instituted 
against it under the act for engaging in business without a license, and, on May 18, 1938, 
the corporation was fined $50 by the United States District Court for the Southern 
District of New York. The corporation then filed a second application for a license on 
June 27, 1938, which was denied by an order dated November 17, 1938, in In re Berriman 
Live Poultry Corporation, Applicant, P. & 8S. Docket No. 1147. The corporation's deficit 
at that time was $2,801.45 and its average weekly purchases were $3,986.96. Notwith- 
standing this second denial of a license, the corporation continued in business and again 
criminal proceedings were instituted against it under the act, as a result of which it 
was fined $500 on June 20, 1939. A third application was thereupon filed with the 
Department and notice of hearing and order to show cause was issued on September 21, 
1939, in the proceeding entitled In re Berriman Live Poultry Corporation, Applicant, 
P. & S. Docket No. 1247. This proceeding was twice postponed at the applicant's request, 
and the hearing was not held until June 20, 1940. An examiner’s report, issued on Sep- 
tember 23, 1940. recommended that the application be denied. as the corporation’s 
deficit was $6,455.92 and its average weekly purchases were $4,813.99. Oral argument 
was requested by counsel for the applicant and was set for January 24, 1941. On 
January 17, 1941. the applicant, through its attorney, wrote the Department that the 
corporation had stopped doing business and that it wished to withdraw its application. 
This proceeding was subsequently dismissed. e 
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I. THe Appiicant’s Financtan ABILITY 


Pursuant to the above-quoted provision of the act, which requires 
applicants to be financially able to fulfill the obligations that they 
would incur as licensees, the Department has determined that the 
minimum requirement to be met by applicants is free current assets in 
excess of current liabilities in an amount at least equal to 25 percent 
of their average weekly purchases or, in lieu thereof, a satisfactory 
surety bond, or its equivalent, posted with the Department. An audit 
made of the applicant’s records on June 20, 1941, which was 10 days 
prior to the hearing, showed that the applicant then had current as- 
sets of $3,965.54 and current liabilities of $3,129.04, or a free working 
capital surplus of $836.50. One-fourth of the applicant’s average 
weekly purchases was $1,094.54, which exceeded his free working capi- 
tal by $258.04. The applicant, therefore, failed to meet the require- 
ments of the Department by this amount. It may be said to the 
applicant’s credit, however, that none of his accounts receivable for 
purchases of poultry was over a week old. 

The audit of the applicant’s records, which was made within 20 
days after the issuance of the examiner’s report, showed that, as of 
January 16, 1942, the applicant had adjusted current assets of 
$6,206.98 and adjusted current liabilities of $4,374.80, or a free 
working capital surplus of $1,832.18. This amount exceeded 25 per- 
cent of the applicant’s average weekly purchases, or $1,265.20, by 
the sum of $566.98 which is thus the amount by which the applicant 
exceeded the financial requirements of the Department. 

On March 20, 1942, an additional audit was made of the appli- 
cant’s records, which showed adjusted current assets of $8,168.47 and 
adjusted current liabilities of $5,646.69, or a free working capital 
surplus of $2,521.78. Twenty-five percent of the applicant’s aver- 
age weekly purchases amounted to $1,465.59. The applicant, there- 
fore, exceeded the financial requirements of the Department by the 
sum of $1,056.19. 

In view of the foregoing considerations, it is apparent that the 
applicant is now financially able to fulfill the obligations that he 
will incur as a licensee. 


II. Tue Appricant’s Firness to Be LIcENsED 


In passing upon an applicant’s fitness to be licensed, it is necessary 
to determine (1) whether he has engaged in any practice of the 
character prohibited by the act within two years prior to his appli- 
cation, and (2) whether he has thereby been rendered unfit to be a 
licensee. The order to show cause alleges that the applicant vio- 
lated the act within two years prior to the date of his application in 











322 AGRICULTURE DECISIONS A. D.109 


that he, as a responsible officer of the Berriman Live Poultry Cor- 
poration, engaged in business without a license and failed to pay 
for purchases of live poultry. 

The applicant testified that he was the secretary-treasurer and sole 
owner of the Berriman Live Poultry Corporation; that the only 
other officer was the president, who was elected by him and who never 
participated in the business or appeared at the place of business 
except to look it over; that no stockholders’ meetings were ever held; 
and that he did all the buying and selling and ran the corporation 
just as he pleased. In view of these facts, it must be concluded that 
Harry Rubin is responsible for any violations of the act that may 
have. been committed by the Berriman Live Poultry Corporation, 
and that his personal fitness to be licensed may be determined in the 
light of any such offenses occurring within the two-year period prior 
to the date of the application. 

Operating without a license. The record shows that a criminal 
information, charging that the Berriman Live Poultry Corporation 
violated the act between January 1, and April 1, 1939, by purchasing 
live poultry without a license, was filed against the corporation some- 
time after May 19, 1939. It further appears that on June 20, 1939, 
the corporation, appearing by Harry Rubin, pleaded guilty to the 
information and was fined $500 by the United States District Court 
for the Southern District of New York. At least two of the viola- 
tions charged in the information occurred subsequent to March 5, 
1939, the beginning of the prescribed two-year period. It is estab- 
lished that operating without a license in violation of the act is “a 
practice of the character prohibited by the act” within the purview 
of section 502 (b). The applicant may therefore be denied a license 
if it be determined that by reason of this offense he has become “unfit 
to engage in the activity for which he has made application”. 

Failure to pay for poultry. With reference to the applicant’s 
alleged failure to pay for poultry, the record shows that the Berriman 
Live Poultry Corporation did not have sufficient free working capital 
to fulfill its current obligations and that it went out of business in 
December 1940 owing $9,075.79 to its creditors. These facts, along 
with others contained in the record but not recounted here, prove the 
charges of the order to show cause that the Berriman Live Poultry 
Corporation purchased poultry knowing that it could not currently 
pay for it and, further, that it actually failed to pay—either cur- 
rently or ultimately—for large quantities of such poultry. The live 
poultry amendment, insofar as it pertains to applicants, prohibits 
the engaging in or use of “any unfair, unjustly discriminatory or 
deceptive practice or device in commerce” (section 202 (a), as 
amended by sec. 503). The financial actions of the Berriman Live 
Poultry Corporation, as disclosed by the record, constituted unfair 
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practices and devices and were “practices of the character prohibited 
by the act”. 

It is thus established by the evidence that Harry Rubin, as a respon- 
sible officer of the Berriman Live Poultry Corporation, violated the 
act during the prescribed two-year period by operating without a 
license in March and April 1939, and by failing to pay, either currently 
or ultimately, for poultry purchased by him. Ordinarily these viola- 
tions, if considered apart from any mitigating circumstances, would 
render the applicant unfit to be a licensee. The record in the instant 
proceeding, however, contains additional factors bearing upon the 
applicant’s fitness that are worthy of consideration. For instance, it 
shows that the applicant and his wife have assumed personal responsi- 
bility for the obligations of the Berriman Live Poultry Corporation 
and that on December 11, 1940, shortly before the corporation ceased 
to function, Mrs. Rubin became a party to a written agreement whereby 
she acknowledged her personal indebtedness to the creditors of the 
corporation in the total amount of its obligations, $9,075.79; gave them 
a mortgage on real property owned by her to secure payment of this 
indebtedness ; and agreed to pay $150 per month to them until this debt 
should be discharged in full. As of the date of the oral argument Mrs. 
Rubin had made the monthly payments as agreed. In addition, the 
applicant has greatly improved his financial condition, has been paying 
his bills currently, and now has more than enough free working capital 
to meet the requirements of the Department. Moreover, the applicant 
has shown by his conduct within the last year that he is desirous of 
complying with the act in all respects. 

Under the circumstances, I am disposed to grant the applicant a 
license if he will consent that its retention shall be conditioned upon 
the continued compliance of himself and his wife with the creditors’ 
agreements contained in the record, so that the indebtedness of the 
Berriman Live Poultry Corporation shall be discharged in full as 
agreed, and upon condition that he will continue to conform to the 
financial requirements of the Department. If the applicant is unwill- 
ing to accept a license upon these terms, his application will be denied. 


FINDINGS OF FACT 


1. New York, New York, is a city, market, and place duly designated 
by the Acting Secretary of Agriculture in an order dated October 8, 
1935, and effective November 25, 1935, as being subject to the provisions 
of title V of the act. 

2. On March 5, 1941, the applicant, Harry Rubin, filed with the 
Agricultural Marketing Service an application for a live poultry 
license. 
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3. The applicant was secretary-treasurer, owner, and manager of 
the Berriman Live Poultry Corporation from December 1935 until 
December 1940, and he is personally responsible for the conduct of that 
corporation during this period. 

4. On March 8, 1939, and April 1, 1939, the Berriman Live Poultry 
Corporation engaged in the business of handling live poultry without 
being licensed to do so and it was prosecuted and fined for these viola- 
tions of the act. 

5. Within two years prior to the date of the present application, the 
Berriman Live Poultry Corporation bought poultry on credit, knowing 
that it could not pay currently therefor, and it did actually fail to 
pay—either currently or ultimately—for large quantities of such 
poultry in the amount of $9,075.79. 

6. On November 18, 1939, the applicant’s wife, Anna Rubin, placed 
in trust two parcels of real estate owned by her as security for pur- 
chases made by the Berriman Live Poultry Corporation. On March 12, 
1940, a supplementary agreement was made whereby the applicant and 
his wife personally guaranteed payment of purchases made by the 
Berriman Live Poultry Corporation. 

7. On December 11, 1940, the applicant’s wife, Anna Rubin, per- 
sonally assumed the obligations of the Berriman Live Poultry Cor- 
poration, totaling $9,075.79 in full; mortgaged the premises at 44 
Berriman Street, Brooklyn, New York, which she owns,-to secure 
payment of these obligations; and agreed to pay $150 per month to 
the creditors until this indebtedness was discharged. These pay- 
ments were made as agreed from January 15, 1941 and until the date 
of the hearing. Harry Rubin now pays Anna Rubin $150 per month 
as rent for the premises at 44 Berriman Street. 

8. As of June 20, 1940, the applicant needed $258.04 in free work- 
ing capital in order to meet the financial requirements of the De- 
partment. As of June 16, 1941, applicant had $566.98 in free work- 
ing capital more than is required of applicants by the Department; 
and as of March 20, 1942, the amount of this surplus was $1,056.19. 


CONCLUSIONS 


It is concluded that the applicant, Harry Rubin, is financially 
able to fulfill the obligations that he would incur as a licensee; but 
that he engaged in practices of the character prohibited by the act 
within two years prior to his application when the Berriman Live 
Poultry Corporation operated without a license, failed to pay for 
its purchases of poultry, and bought poultry knowing it could not 
pay promptly therefor; and that, by reason of these violations, he 
has become unfit to be licensed and his application should be denied, 
unless he consents to the granting of a license on condition that it 
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may be revoked at any time, should the Secretary find, after oppor- 
tunity for a hearing, that Harry Rubin has failed to conform to the 
financial requirements of the Department or that either Harry 
Rubin or Mrs. Rubin has failed to comply with the creditors’ agree- 
ments contained in the record, which provide that the indebtedness 
of the Berriman Live Poultry Corporation shall ultimately be paid 
in full. 
ORDER 


Ir Is Orverep that Harry Rubin’s application for a live poultry 
license be, and it hereby is, denied; provided that a license shall be 
issued to the applicant if, within ten days from the receipt of this 
order, he shall have filed with the Agricultural Marketing Adminis- 
tration his written consent that such license may be revoked at any 
time the Secretary shall find, after opportunity for a hearing, (1) 
that Harry Rubin has failed to maintain sufficient financial ability 
to conform to the financial requirements of the Department, or (2) 
that either Harry Rubin or Mrs. Rubin has failed to comply with 
the written agreements for the benefit of the creditors of the Berri- 
man Live Poultry Corporation, copies of which are contained in this 
record, 

Ir Is FurrHer Orperep that a copy of this order be served upon 


the applicant in person or by registered mail, and that this order 
shall become effective ten days after such completed service. 
Done at Washington, D. C. this 6th day of April 1942. 
Witness my hand and the seal of the Department of Agriculture. 
[ SEAL] (S) Grover B. Hin 
Assistant Secretary of Agriculture 


(A. D. 110) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration 
Agricultural Marketing Service P. & S. Docket No. 1431 
JOHN T. Boss, Complainant v. FARMERS LivestocK COMMISSION COMPANY, Re- 

spondent Order Overruling and Denying the Complainant’s Petition for a 

Rehearing : 

By order dated February 21, 1942, the reparation complaint of the 
complainant, John T. Boss of Illmo, Missouri, against the respondent, 
Farmers Livestock Commission Company of National Stock Yards, 
Illinois, under the Packers and Stockyards Act, 1921, as amended 
(7 U. S. C. 1940 ed. 181), was dismissed. It was concluded that the 
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evidence failed to show that the respondent, in negotiating the sale 
of four animals for the account of the complainant, engaged in an 
unlawful practice. 

Service of the dismissal order was made upon the complainant on 
February 26, 1942. By letter dated March 17, 1942, the complainant 
asks that “the claim be reopened . . .”. The rules of practice require 
that a petition for a rehearing in a reparation proceeding, or for recon- 
sideration of an order issued in such a proceeding “must be filed within 
15 days after the date of the service of the order” (9 CFR 202.21; 
6 F. R. 3142). The complainant’s letter, or informal petition for a 
rehearing was not filed within 15 days after the date of service of the 
order. Moreover, it consists merely of a rediscussion of the evidence 
that was considered in connection with the decision and order of 


dismissal. 
ORDER 


Ir Is Orpverep that the complainant’s informal petition for a rehear- 
ing be, and it hereby is, overruled and denied. 

Ir Is Furruer Orperep that this order be served upon the parties by 
registered mail, or in person. 

Done at Washington, D. C., this 8th day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[ SEAL | (S) Tuomas J. Fuavin 
Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656) 


(A. D. 111) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration 
Agricultural Marketing Service P. & S. Docket No. 1449 


Harotp Cortom and R. W. Cowben, doing business as Corrom AND CowDEN, 
Complainants v. J. B. Grecory and FRANK K. SurBeck, partners, trading as 
the Iowa Live Stock CoMMIssSION CoMPANY, Respondents Order of Dismissal 
On or about January 12, 1942, Harold Cottom and R. W. Cowden, 

of Monmouth, Illinois, filed an informal complaint against J. B. 

Gregory and Frank K. Surbeck, partners, trading as the Iowa Live 

Stock Company, of Chicago, Illinois, under the Packers and Stock- 

yards Act, 1921, as amended (7 U.S. C. 1940 ed. 181), seeking repara- 

tion in the amount of $249.52. A copy of the complaint was served 

upon the respondents, who filed an informal answer dated January 20, 

1942, denying the material allegations in the complaint. 
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A hearing was held before John C. Brooke, an examiner of this 
Department, at Chicago, on February 16, 1942. R. W. Cowden, of 
Monmouth, Illinois, appeared for the complainants, and E. J. Wegener 
and J. B. Gregory, Union Stock Yards, Chicago, Illinois, appeared 
for the respondents. Official notice was taken of the registration of 
the respondents at the Union Stock Yards, Chicago, which has been 
duly posted under the act, and of the daily livestock market reports 
of this Department for October 14, 15, and 16, 1941. 

The evidence shows that the complainants consigned 25 head of 
cattle to the respondents for sale on commission. The cattle were 
shipped by truck and arrived at the Union Stock Yards early on the 
morning of October 14, 1941, and were delivered to the respondents. 
They were sorted by the respondents into two classes, one consisting 
of 13 heavy cattle and the other of 12 light cattle. Harold Cottom, 
one of the complainants, accompanied the cattle to market and was 
present when they were sorted. One of the respondents informed 
him that the heavy cattle would probably bring $10.50 to $10.75 per 
hundred pounds and the light cattle would probably sell for $10.50 
per hundred pounds. Cottom left the market before the cattle were 
sold. An account sale, dated October 14, 1941, was mailed by the 
respondents to the complainants, in which an accounting was made 
for the sale of the 13 heavy cattle at $10.25 per hundred. It was stated 
in the account sale that 12 head remained unsold. The respondents 
later reported the sale of the 12 cattle at $9 per hundred on October 
16, 1941, and showed that one and a half bushels of corn and 100 pounds 
of hay had been fed to the cattle. The account sale was transmitted 
with a letter of the same date in which it was stated: 


“Enclosed find account of sale and check for 12 steers which we carried over. 
We sold them at $9.00 which was the same price we were bid yesterday. This 
does not look like a very big price but we went the limit with them; we had 
every feeder buyer and also city butcher on them but they were not carrying 
enough flesh for killers and we finally had to sell them to an order buyer as 
feeders... 


“We went the limit with these cattle and thought it best to sell them rather 
than carry them any longer. They seemed to have a nice fill and we got them 
over the scales in fairly good time.” 

The complainants contend that the 12 light cattle were not given 
an adequate amount of feed and were sold at less than their market 
value. They also contend that the respondents should not have sold 
these cattle after holding them beyond the second day without con- 
sulting with the owners. 

The respondents take the position that the cattle were given all the 
feed they would consume and were sold at the highest price obtain- 
able. They also contend that the complainants were informed with 
respect to the market conditions and the fact that the 12 cattle were 


not sold. 
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The complainants say that the cattle for the two.months prior to 
shipping had been fed ten pounds of corn a day and a considerable 
quantity of hay. Therefore, it is contended that a bushel and a half 
of corn and 100 pounds of hay were inadequate. It is further stated 
that the average weight of 674 pounds for the 12 light cattle shows that 
they did not receive sufficient feed, since it is estimated that their aver- 
age weight was 800 pounds at Monmouth, Illinois. Furthermore, 
complainants were offered $10 per hundred pounds straight through 
the morning of October 13. 

The respondents state that the cattle were given all the feed they 
would eat, were weighed correctly over the scales of the stockyard 
company and were sold to the highest bidder. In connection with 
holding the 12 head from October 14 to the morning of October 16, 
it is pointed out that the complainants were informed in the letter of 
October 14 that it was necessary. 

The daily Livestock Market Report for Tuesday, October 14, 1941, 
reads, in part: “Stocker and feeder demand is at a low ebb with rainy 
weather and the condition of the fat cattle market weakening influ- 
ences.” The report for October 15 also indicates that the stocker and 
feeder market was lower. On October 16 the market appears to have 
ranged from $8 to $11.50 for stockers and feeders. 

As indicated above, the evidence is conflicting. The issue in this 
case is whether the respondents failed to render reasonable stock- 
yard services. It was their duty to exercise reasonable care and dili- 
gence in handling the cattle in such a manner as to obtain the best 
results for the sale on behalf of their principals, the complainants. 
The complainants seem to rely upon the comparison of the average 
weight at the market with the estimated weight at the shipping point 
to sustain their contention that the cattle were improperly fed at the 
market. It is recognized that opinions as to weights of livestock 
may vary considerably. The mere citation of an opinion as to average 
weights of these cattle cannot be accepted as overcoming the probative 
value of the weights recorded by the scales at the market. Moreover, 
the evidence shows that the cattle were given all the feed that they 
would eat. 

In the absence of instructions to the contrary, a livestock commis- 
sion merchant is vested with the discretion to determine whether 
he should hold livestock over with the expectation of a better market. 
There is no evidence that the complainants had instructed the re- 
spondents to sell these cattle on any particular day. The evidence 
supports the fact that the cattle were shown to many buyers but that 
the butcher buyers did not care for them. Apparently, the stocker 
and feeder market was the only outlet for them. The price at which 
they were sold was within the range of the prices for stockers and 
feeders on the day that they were sold. While there is always a risk 
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involved in holding livestock from one day to another, it cannot be 
said that the respondents in this case did not exercise reasonable judg- 
ment in holding the cattle for a later market, even though it turned 
out that the stocker and feeder market grew increasingly dull. No 
doubt, it would have been on the side of abundant precaution if the 
respondents had reported directly by telephone or telegram to the 
complainants at the close of the market on the first day relative to 
the condition of the market and the fact that the cattle had not been 
sold. However, it cannot be said that the respondents’ failure to do 
so constituted a failure to render reasonable stockyard services. 

In view of all the evidence, it must be concluded that the respond- 
ents did not fail to render reasonable stockyard services in connection 
with the transaction in question. The complaint should, therefore, 


be dismissed. 


FINDINGS OF FACT 


1. J. B. Gregory and Frank K. Surbeck, trading as Iowa Livestock 
Commission Company, are registered as market agencies at the Union 
Stock Yards, Chicago, Illinois, a stockyard which has been duly posted 
by the Secretary of Agriculture. 

2. On October 14, 1941, the complainants consigned to the respond- 
ents 25 cattle to be sold on commission. Harold Cottom, one of the 
complainants, accompanied the shipment and was informed by the 
respondents that 11 cents per pound would-be asked for the 12 light 
cattle, and Cottom left the yards on the morning of October 14, expect- 
ing that at least that amount would be received for the 12 light cattle. 

3. On October 14, 1941, the respondents forwarded to the complain- 
ants an account of sale for the 13 heavy cattle, stating that the light 
cattle would be carried over. 

4. The respondents were unable to get a satisfactory bid for the 
light cattle on either October 14 or October 15, and the cattle were 
sold on the morning of October 16 for nine cents a pound. 

5. While the 12 light cattle did not bring the price the respondents 
expected to obtain, they were sold for the highest price the respond- 
ents could get for them. They were considered stockers and feeders 
and the official market report for October 14, 1941, shows that for this 
class of cattle the “demand is at a low ebb with rainy weather” and the 
report for October 15 also indicates that the market was lower. On 
October 16, the day the 12 cattle were sold, the market for this class 
ranged from $8 to $11.50 and they were sold for $9 per hundred 


pounds. 
6. In the handling and sale of the cattle the respondents rendered 


reasonable stockyard services. 
7. The cause of action accrued on or about October 16, 1941, and the 
informal complaint was filed on or about January 10, 1942, which 
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was within the 90 days allowed under the act for the filing of a claim 


for reparation. 
ORDER 


Ir Is Orverep that the complaint be, and the same hereby is, dis- 
missed. 

Ir Is FurrHer Orperep that a copy hereof be served upon the parties 
by registered mail or in person. 

Done at Washington, D. C., this 8th day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Grover B. Hix 

Assistant Secretary of Agriculture 


(A. D. 112) 


UniTep STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration 
Agricultural Marketing Service P. & S. Docket No. 1416, 


In re NATHANIEL LEviT, doing business as ACME PouLtry Company, Petitioner 
Supplemental Order (Denying Rehearing) 


On February 13, 1942, an order was issued revoking the license which 
had been granted to the petitioner for handling live poultry at Phila- 
delphia, Pennsylvania, under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 1940 ed. 181). Subsequently, J. George Lipsius, 
as attorney for the petitioner, submitted a letter dated February 27, 
1942, which is regarded as a petition for rehearing, reopening, and 
reconsideration of the proceeding. The attorney says that he was 
unable to attend the hearing which was held at New York City and 
requests that he be given an extension of time in order that he may 
have the books of his client thoroughly examined, and that thereafter 
he be given an opportunity to make an oral argument before the 
Department. 

Counsel for the Government has moved that the petition be denied 
because of the failure of the petitioner to state specifically the mat- 
ters claimed to have been erroneously decided and the alleged errors 
relied on, as required by the rules of practice under the Packers and 
Stockyards Act, as set out in Section 202.21; 6 F. R. 3142. He further 
calls attention to the failure of the petitioner to allege, either on 
knowledge or belief, that an examination of the books of the petitioner 
would change the factual situation presented at the time of the hearing 
or present any additional facts material to the issue. 

No grounds are set forth to justify the reopening of the proceeding. 
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ORDER 









Ir Is Orverep that the petition be, and the same hereby is, denied. 
Done at Washington, D. C., this 8th day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 
| SEAL] (S) Grover B. Hix 
Assistant Secretary of Agriculture 








(A. D. 113) 







UniTep STATES OF AMERICA 







BEFORE THE SECRETARY OF AGRICULTURE 






Agricultural Marketing Administration 






Agricultural Marketing Service P. & S. Docket No. 1400 





C. W. KiroHen, Complainant v. BENJAMIN A. LAPor and MIKe SCHECHTER, Cco- 
partners, doing business as LApor AND SCHECHTER, Respondents Proceedings, 
Findings of Fact, Conclusions, and Order 









On August 4, 1941, an inquiry and notice of hearing was issued by 
C. W. Kitchen, Chief, Agricultural Marketing Service, pursuant to the 
provisions of Title V of the Packers and Stockyards Act, 1921, as 
amended (7 U. S. C. 1940 ed. 181), and the rules of practice promul- 
gated thereunder (9 CFR 202.6 (b); 6 F. R. 3137), for the purpose of 
determining the financial condition of the respondents, licensees under 
the act. In the inquiry and notice of hearing, it was alleged that, 
since the issuance of the license to the respondents, their financial con- 
dition had become so impaired as to make it impossible for them to 
discharge the obligations they currently incur in their operations as 
licensees under the act. A hearing on the matter was held in New 
York, New York, on September 26, 1941, before John J. Curry, an 
examiner of the Department. C. E. Miles, Office of the Solicitor, 
Department of Agriculture, appeared for the Department, and Jacob 
Jacobson, attorney at law, 2111 Mott Avenue, Far Rockaway, New 
York, appeared for the respondents. 

An audit of the respondents’ books and records showed that as 
of May 31, 1941, the firm’s current liabilities exceeded its current as- 
sets by the sum of $2,960.96. The firm’s average weekly purchases 
of live. poultry amounted to $2,924.44. In this connection, title V 
of the act provides, in effect, that live poultry licenses shall be issued 
only to those who are financially able to fulfill the obligations that they 
would incur as licensees (7 U. S. C. § 218a (b)). Pursuant to this 
provision, the Department has issued licenses only to applicants who, 
as a minimum, have free current assets in excess of current liabilities 
in an amount equal to one-fourth of their average weekly purchases 
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or who, in lieu thereof, post a satisfactory surety bond, or its equiva- 
lent. Applicants who have received licenses upon a satisfactory show- 
ing of their financial condition are required thereafter to maintain 
the prescribed financial standard in order to maintain their licenses. 
One-fourth of the respondents’ average weekly purchases amounts to 
$731.11. The total of this sum and the deficit, referred to above, 
amounts to $3,692.07, the additional capital needed to meet the require- 
ments of the Department. In the course of the hearing, the attorney 
for the respondents stated that, if given an opportunity, the firm would 
be able within 30 days to provide sufficient capital to eliminate the 
deficit. Subsequent to the date of the hearing, another audit of the 
firm’s books and records was made and submitted to the examiner 
which showed that, as of November 7, 1941, the firm had a deficit 
of free working capital in the amount of $3,096.18. 

The record thus shows that, as of May 31, 1941, and November 7, 
1941, the respondents. did not have sufficient free working capital to 
meet the requirements of the Department. The fact that the re- 
spondents purchased live poultry in the period between these dates, 
when their free current assets did not exceed their current liabilities 
in an amount at least equal to 25 percent of their average weekly 
purchases, is a violation of the act, for which their license should be 
revoked (7 U. S. C. § 218 (d)). 

A copy of the report of the examiner was served upon the parties 
to the proceeding. Neither party has filed exceptions to the report. 


FINDINGS OF FACT 


1. By order of the Acting Secretary of Agriculture, dated October 
8, 1935, effective November 25, 1935, the city of New York, New York, 
was designated as a live poultry market under the provisions of Title 
V of the Packers and Stockyards Act, 1921, as amended. 

2. On October 29, 1940, a license, No. 2247, to engage in the business 
of buying, selling, and handling live poultry, in interstate commerce, 
at New York, New York, was granted to the respondents upon a show- 
ing that their financial condition would enable them to fulfill the obli- 
gations they would incur as licensees under the act. 

8. As of May 31, 1941, the respondents had free current assets of 
$2,617.65 and current liabilities of $5,578.61, or a free working capital 
deficit of $2,960.96. One-fourth of the respondents’ average weekly 
purchases was $731.11, so that the respondents failed to meet the finan- 
cial requirements of the Department by the amount of $3,692.07. 

4, A new audit showed that, as of November 7, 1941, the respondents 
still failed to meet the financial requirements of the Department by 


the sum of $3,096.18. 
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CONCLUSIONS 


It is concluded that the respondents repeatedly violated section 
502 (b) of the act by repeatedly purchasing live poultry from May 31, 
1941, through November 7, 1941, during which time they did not have 
posted with the Department a satisfactory surety bond or its equiva- 
lent, and their free current assets failed to exceed their current liabili- 
ties in an amount equal to 25 percent of their average weekly pur- 
chases; and that their license should, therefore, be revoked. 


ORDER 


Ir Is Orperen that the license of the respondents, Benjamin A. Lapof 
and Mike Schechter, copartners, doing business as Lapof and Schech- 
ter, 8107 Finnard Street, Rockaway Beach, New York, be, and the 
same hereby is, revoked, and the respondents are hereby informed 
that engaging in any activity specified in the act with respect to live 
poultry in a designated city, place, or market without a valid and 
effective license is a violation of the statute, punishable by fine or 
imprisonment, or both. 

Ir Is FurrHer Orperen that this order be served upon the respond- 
ents by registered mail and become effective 30 days from the date it is 
signed. 


Done at Washington, D. C., this 17th day of April 1942. 
Witness my hand and the seal of the Department of Agriculture. 


[ SEAL] (S) Grover B. Hin 
Assistant Secretary of Agriculture 


(A, D, 114) 
UnitTep STATES OF AMERICA 
3EFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration 
Agricultural Marketing Service P. & S. Docket No. 1409 
H. B. Wrut1AMs, Complainant v. MARVIN, FERD, OREN, and OpprE OWEN, and G. W. 
Goop, partners, doing business as OWEN BrotTHeRS UNION Srock YArps LIVE 
Stock CoMMIsSSsION Co., Respondents. Order of Dismissal 
On or about June 7, 1941, H. B. Williams, of Peacock, Texas, filed a 
complaint for reparation against Marvin, Ferd, Oren, and Oddie Owen, 
and G. W. Good, partners, doing business as Owen Brothers Union 
Stock Yards Live Stock Commission Co., of Meridian, Mississippi, 
under the Packers and Stockyards Act, 1921, as amended (7 U.S. C. 
1940 ed. 181), seeking reparation in the amount of $127.50. 
It appears from the complaint that the complainant sold two horses 
to Robert Moffitt, at which time Moffitt gave the complainant a draft 





334 AGRICULTURE DECISIONS A. D. 115 


drawn on the respondents for the purchase price. It further appears 
that the respondents refused payment on the draft, which was in the 
sum of $125, and there was a protest fee of $2.50, or a total of $127.50. 

An answer was filed by the respondents, sworn to on July 9, 1941. 
The respondents deny that Robert Moffitt was their agent or that they 
had any share in any profits or losses that might be incurred by him in 
his trading. They allege that the entire relationship between the 
respondents and Moffitt was one of “borrower and lender” and state 
that the respondents are informed that the two horses bought from the 
complainant were disposed of at another market. 

Mr. B. C. Chapman, District Attorney, 39th District, Haskell, Texas, 
brought this complaint to the attention of this Department and, in 
response to a letter of December 2, 1941, he states: “I have been 
informed that Moffitt has settled with” the complainant and he does 
not “care to do anything further.” 

Since the record discloses that the complaint has been settled, an 
order of dismissal should be entered. 


ORDER 


Ir Is Orprrep that the complaint be, and the same hereby is, 
dismissed. 

Ir Is FurrHer Orperen that a copy be served upon the complainant 
and upon the respondents by registered mail. 

Done at Washington, D. C., this 21st day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEAL | (S) TuHomas J. Fuavin 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656) 


(A. D. 115) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration 
Agricultural Marketing Service P. & S. Docket No. 1410 
L. J. Myers, Complainant v. MARVIN, FEerp, OREN, and OpprE Owen, and G. W. 


Goon, partners, doing business as OWEN BRoTHERS UNION Stock Yarps LIVE 
Stock CoMMISSION Co., Respondents Order of Dismissal 


On June 9, 1941, L. J. Myers, of Jayton, Texas, filed a complaint 
for reparation against Marvin, Ferd, Oren, and Oddie Owen, and 
G. W. Good, partners, doing business as Owen Brothers Union Stock 
Yards Live Stock Commission Co., of Meridian, Mississippi, under 
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the Packers and Stockyards Act, 1921, as amended (7 U. S. C. 1940 
ed. 181), seeking reparation in the amount of $150. 

It appears from the complaint that the complainant sold three horses 
to Robert Moffitt, at which time Moffitt gave the complainant a draft 
drawn on the respondents for the purchase price. It further appears 
that the respondents refused payment on the draft. 

An answer was filed by the respondents, sworn to on July 9, 1941. 
The respondents deny that Robert Moffitt was their agent or that they 
in any way shared in any profits or losses that might be incurred by 
him in his trading. They allege that the entire relationship between 
the respondents and Moffitt was one of “borrower and lender”, and 
state that the respondents are informed that the three horses bought 
from the complainant were disposed of at another market. 

Mr. B. C. Chapman, District Attorney, 39th District, Haskell, Texas, 
brought this complaint to the attention of this Department and, in 
response to a letter of December 2, 1941, he states: “I have been 
informed that Moffitt has settled with” the complainant and he does 
not “care to do anything further.” 

Since the record discloses that the complaint has been settled, an 
order of dismissal should be entered. 


ORDER 


Ir Is Orverep that the complaint be, and the same is, hereby dis- 
missed. 

Ir Is FurrHer Orperep that a copy be served upon the complainant 
and upon the respondents by registered mail. 

Done at Washington, D. C., this 21st day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEAL] (S) Tuomas J. Fuavrn 

Assistant to the Secretary of Agriculture 

Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 

the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656) 


(A. D. 116) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration Livestock Branch P. & S. Docket No. 1357 


M. D. Prince, trading as Prince Pouttry & Eac Company, Complainant v. K1INnGs- 
WAY PouLTRY CoRPORATION, Respondent Proceedings, Findings of Fact, and 
Order 
On June 15, 1940, M. D. Prince, trading as Prince Poultry & Egg 

Company, Knoxville, Tennessee, filed two informal complaints against 

Kingsway Poultry Corporation, Brooklyn, New York, under the 
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Packers and Stockyards Act, 1921, as amended (7 U.S. C. 1940 ed. 181), 
seeking reparation in the amounts of $38 and $54.14. Copies of the 
complaints were served upon the respondent. 

After two or three postponements at the request of the complainant, 
a hearing was held before an examiner of this Department at New 
York, New York, on March 11, 1942. There was no appearance for 
the complainant. The respondent was represented by Louis Horwitz, 
815 Broadway, New York, New York. 

The respondent consented to have the proceeding disposed of under 
the shortened procedure on the basis of the existing files and records 
of this Department. It was also agreed at the hearing that official 
notice would be taken of the transactions had with the respondent, 
which was engaged in business as a live poultry dealer at New York, 
New York, which is a designated live poultry market and was so desig- 
nated during all the times referred to in the informal complaints. 

It is alleged, in substance, that on March 4, 1940, the complainant 
shipped a truckload of live poultry from Knoxville, Tennessee, to the 
respondent at New York, New York; that the respondent remitted 
approximately $41.23 less than the agreed purchase price and, after 
talking with the respondent, it was agreed that this amount should 
be reduced to $38; that later a letter was received from the respondent 
enclosing a check dated May 24, 1940, in tlie amount of $18 in payment 
in full for the live poultry (this check was not cashed) ; and that there 
is now due the complainant $38, 

It is also alleged, in substance, that on or about April 19, 1940, the 
complainant sold to the respondent another truckload of live poultry 
at prices agreed upon, which was also shipped from Knoxville, Ten- 
nessee, to New York, New York, and that the respondent remitted 
$54.14 less than the agreed purchase price. 

A representative of this Department made a careful investigation 
of these complaints. This investigator ascertained that the respond- 
ent had remitted approximately $36 less than the agreed price on the 
poultry shipped on or about March 4, 1940. The respondent agreed 
that it should and would remit $36 to the complainant. However, for 
some reason not disclosed by the record, the respondent forwarded its 
check to the complainant in the sum of $18 which purported to be 
in full for the poultry. The complainant refused to accept the check 
and attached it as an exhibit to the informal complaint. 

The investigation relative to the second claim failed to disclose what, 
if any, amount is due the complainant. A representative of the re- 
spondent stated that the check for $18 was in full settlement of both 
claims. 

As indicated above, the respondent admitted the indebtedness of 
$36, and there is nothing in the record which shows that this amount 
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should be reduced to $18 as subsequently contended by the respondent. 
The record fails to disclose what, if any, part of the $54.14 is due to 


the complainant. 
FINDINGS OF FACT 


1. The Kingsway Poultry Corporation, 910 Quentin Road, Brook- 
lyn, New York, was licensed, or was subject to license, under the Pack- 
ers and Stockyards Act, 1921, as amended, during all the times men- 
tioned in the complaints, at New York, New York, a live poultry 
market duly designated as such by the Secretary of Agriculture. 

2. On or about March 4, 1940, the complainant sold to the respondent 
a truckload of live poultry shipped from Knoxville, Tennessee, to New 
York, New York, upon which there is a balance of $36 due from the 
respondent to the complainant. 

3. On or about April 19, 1940, the complainant delivered to the 
respondent a truckload of live poultry shipped from Knoxville, Ten- 
nessee, to New York, New York. The complainant claims $54.14 as 
a balance due on this shipment, but this claim is not supported by 
the record. 

4. The causes of action accrued during April and May of 1940, and 
the informal complaint was filed on June 15, 1940, which was within 
the 90 days allowed under the act for the filing of a complaint for 


reparation. 
ORDER 


Ir 1s Orverep that the complainant, M. D. Prince, trading as Prince 
Poultry & Egg Company, Knoxville, Tennessee, be, and he hereby is, 
awarded reparation against the respondent, Kingsway Poultry Cor- 
poration, 910 Quentin Road, Brooklyn, New York, in the sum of $36. 

Ir 1s Furtuer Orperep that the respondent shall pay said sum to 
the complainant within 30 days from the date of this order and, 
upon evidence of such payment, the check for $18, forwarded by the 
respondent to the complainant and filed by the latter as an exhibit in 
this proceeding, shall be returned to the respondent. 

Ir 1s FurrHer Orpveren that a copy hereof be served upon the parties 
by registered mail or in person. 

Done at Washington, D. C., this 28rd day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

| SEAL | (S) Tomas J. Fiavin 

Assistant to the Secretary of Agriculture 

Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 

the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656) 
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(A. D. 117) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration 
Agricultural Marketing Service P. A. C. A. Docket No. 4125 


Leon BrorHERS, INC., COMPLAINANT v. FRANK F. Dutton, SENIOR, STEWART P. 
Dutton and James L. Lustic, partners trading as F. F. Durron’s Sons, 
Respondents Proceedings, Findings of Fact, Conclusions, and Order 
The complainant, Leon Brothers, Inc., of 154 Niagara Frontier 

Food Terminal, Buffalo, New York, by formal complaint received in 

the Agricultural Marketing Service, of the United States Department 

of Agriculture, on November 28, 1941, seeks an award of reparation 
under the provisions of the Perishable Agricultural Commodities Act, 

1930, as amended (7 U.S. C. 1940 ed. 499a), against the respondents, 

Frank F. Dutton, Senior, Stewart P. Dutton, and James L. Lustig, 

partners doing business as F. F. Dutton’s Sons, DeLand, Florida, for 

damages in the sum of $197.86, the amount due as a deficit from the 
sale of a carload of escarole shipped in interstate commerce from 

Brisson, Florida, to Buffalo, New York, and sold by the complainant 

for the account of the respondents. 

The formal complaint and report of investigation were served on 
the respondents on January 27, 1942, in accordance with the regula- 
tions (7 CFR 47.24; 6 F. R. 3508). Since no answer has been filed, 
this proceeding is disposed of under the act and the regulations with- 
out a hearing, and the facts alleged in the complaint are deemed to 
have been admitted (7 CFR 47.25 (c); 6 F. R. 3508). 

It appears from the complaint and the attached exhibits that on 
February 28, 1940, the respondents consigned to the complainant a 
carload of escarole, shipped in interstate commerce from Brisson, 
Florida, to Buffalo, New York, in car FGE 36155; that the escarole 
was sold for the account of the respondents at the highest prices 
obtainable, resulting in total gross proceeds amounting to $75.55; 
that the complainant paid the railroad charges amounting to $265.85, 
which, plus a commission of $7.56, amounted to a total of $273.41, 
thereby incurring a deficit of $197.86; that on April 3, 1940, the 
complainant forwarded to the respondents a correct account of sales 
of the escarole and demanded reimbursement for said deficit incurred 
by the complainant; and that the respondents have failed to pay any 
part of the deficit, in violation of section 2 of the act. 

While no answer has been filed by the respondents, there are twe 
letters in the record, one addressed to the complainant and the other 
to the attorney for the complainant, acknowledging the full in- 
debtedness. 
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FINDINGS OF FACT 


1. The complainant, Leon Brothers, Inc., is a corporation whose 
post office address is 154 Niagara Frontier Food Terminal, Buffalo, 
New York. 

2. The respondents, Frank F. Dutton, Senior, Stewart P. Dutton, 
and James L. Lustig, are partners trading as F. F. Dutton’s Sons, 
whose post office address is DeLand, Florida, and during all the times 
mentioned in the complaint were subject to license under the Perish- 
able Agricultural Commodities Act, 1930, as amended, and were later 
licensed. 

3. On February 28, 1940, the respondents consigned to the com- 
plainant a carload of escarole to be sold on behalf of the respondents. 

4. The carload of escarole was shipped in interstate commerce from 
Brisson, Florida, to Buffalo, New York. 

5. The complainant sold the escarole on behalf of the respondents 
at the highest price obtainable and incurred a net deficit of $197.86. 

6. The cause of action accrued on or about April 3, 1940, and the 
informal complaint was filed on November 29, 1940, which was 
within the nine months allowed under the act for the filing of a claim 


for reparation. 
CONCLUSIONS 


The failure of the respondents to account to the complainant for 
any part of the net deficit incurred in connection with the sale of the 
escarole on behalf of the respondents is a violation of the Perishable 
Agricultural Commodities Act, 1930, as arnended; reparation should 
therefore be awarded in favor of the complainant for $197.86, with 
interest thereon, and the facts and circumstances herein set forth 
should be published by the Agricultural Marketing Administration, 
as authorized by section 8 of the act. 


ORDER 


Ir Is Orverep that the complainant, Leon Brothers, Inc., be, and it 
hereby is, awarded reparation against the respondents, Frank F. 
Dutton, Senior, Stewart P. Dutton and James L. Lustig, partners 
trading as F. F. Dutton’s Sons, DeLand, Florida, in the sum of $197.86, 
with interest thereon at the rate of five percent per annum from 
April 3, 1940, until paid. ' 

Ir Is FurtHer Orperep that the respondents shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within thirty days from the date of this order. 

Ir Is Furtuer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
tration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 
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Ir Is FurtHer Orperep that a copy hereof shall be served upon the 
parties, by registered mail or in person, and that, except as to the date 
of payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C., this 1st day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL } (S) Grover B. Hua 


Assistant Secretary of Agriculture 


(A. D. 118) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration 


Agricultural Marketing Service P. A. C. A. Docket No. 4137 


AvuGUsT MUEHLFEIT, Complainant v. Max E. Poperr, Respondent Proceedings, 
Findings of Fact, Conclusion, and Order 


The complainant, August Muehlfeit, of Idaho Falls, Idaho, by for- 
mal complaint received in the Agricultural Marketing Service of the 


United States Department of Agriculture on January 22, 1942, seeks 
an award of reparation under the provisions of the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a), 
against the respondent, Max E. Podell, of Milwaukee, Wisconsin, for 
damages in the sum of $756, the amount due for three carloads of 
potatoes purchased by the respondent from the complainant and 
shipped from Coltman, Idaho, to Chicago, [linois. 

The formal complaint and the report of investigation were mailed 
to the respondent on February 17, 1942, in accordance with the regula- 
tions (7 CFR 47.24; 6 F. R. 3508). Since no answer has been filed, 
this proceeding is disposed of under the act and the regulations with- 
out a hearing, and the facts alleged in the complaint are deemed to 
have been admitted (7 CFR 47.25 (c) ; 6 F. R. 3508). 

It appears from the complaint and the attached exhibit that on 
September 9, 1940, the complainant and the respondent entered into a 
written contract, under the terms of which the complainant was to 
ship several carloads of Idaho potatoes to the respondent at Chicago, 
Illinois; that thereafter, on or about December 19, 1940, the complain- 
ant shipped and delivered to the respondent a carload of potatoes in 
PFE 91168 at 70 cents per cwt., or $252; that on January 22, 1941, the 
complainant shipped another carload of potatoes in PFE 41706 at the 
same agreed price, or $252; that on January 23, 1941, a third car of 
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potatoes, in PFE 40545, was shipped and sold at the same price, or 
$252, making a total of $756. 

While no answer has been filed by the respondent, he has, in at least 
two telegrams to an official of this Department, acknowledged the 
indebtedness in full to the complainant. 


FINDINGS OF FACT 


1. The complainant, August Muehlfeit, is an individual whose post 
office address is Route 2, Idaho Falls, Idaho. 

2. The respondent, Max E. Podell, is an individual whose post office 
address is Underwood Hotel, 7416 Harwood Avenue, Milwaukee, Wis- 
consin, and, during all of the times mentioned in the complaint, was 
licensed under the Perishable Agricultural Commodities Act, 1930, 
as amended. 

3. On or about December 19, 1940, January 22, 1941, and January 
23, 1941, the complainant shipped and delivered to the respondent 
three carloads of Idaho potatoes at the agreed price of $252 per car, 
or $756. 

4. Each carload of potatoes was shipped from Coltman, Idaho, in 
interstate commerce, to Chicago, Illinois. 

5. The causes of action accrued during December 1940 and January 
1941, and the informal complaint was filed on July 14, 1941, which was 
within the nine months allowed under the act for the filing of a claim 


for reparation. 
CONCLUSIONS 


The failure of the respondent to account to the complainant for any 
part of the purchase price of the three carloads of potatoes purchased 
from the complainant is a violation of the Perishable Agricultural 
Commodities Act, 1930, as amended; reparation should, therefore, be 
awarded in favor of the complainant for $756, with interest thereon; 
and the facts and circumstances, as herein set forth, should be pub- 
lished by the Agricultural Marketing Administration, as authorized 


by section 8 of the act. 
ORDER 


Ir Is Orverep that the complainant, August Muehlfeit, be, and he 
hereby is, awarded reparation against the respondent, Max E. Podell, 
of Milwaukee, Wisconsin, in the sum of $756, with interest thereon at 
the rate of five percent per annum from January 23, 1941, until paid. 

Iv Is Fourruer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 

Tr Is Furruer Orverep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
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tration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is Furruer Orperep that a copy hereof shall be served upon the 
parties, by registered mail or in person, and that, except as to the date 
of payment of reparation, this order shall become effective 10 days from 
and after such completed service. 

Done at Washington, D. C., this 11th day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ sEAL | (S) Grover B. Hitz 

Assistant Secretary of Agriculture 


(A. D. 119) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration 


Agricultural Marketing Service P. A. C. A. Docket No. 4076 


Davin L., SAMvueEt L., and Aucust J. Piazza, partners trading as D. L. Piazza 
BROKERAGE CoMPANY, Complainants v. BEN BELZER, trading aS BELZER FRUIT 
Company, Respondent Proceedings, Findings of Fact, Conclusions, and Order 


The complainants, David L., Samuel L., and August J. Piazza, 
partners trading as D. L. Piazza Brokerage Company, Gorham Build- 
ing, Minneapolis, Minnesota, by formal complaint received in the Agri- 
cultural Marketing Service of the United States Department of Agri- 
culture on July 19, 1941, seek an award of reparation under the provi- 
sions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U. S. C. 1940 ed. 499a), against the respondent, Ben 
Belzer, trading as Belzer Fruit Company, 614 Third Avenue, North, 
Minneapolis, Minnesota, for damages in the sum of $84.06, the balance 
due on a carload of apples purchased at Minneapolis from the com- 
plainants by the respondent while the apples were still in the car in 
which they had been shipped in foreign commerce from Kelowna, 
British Columbia, to Minneapolis, Minnesota. 

The formal complaint and the report of investigation were mailed 
to the respondent on August 14, 1941, in accordance with the regula- 
tions (7 CFR 47.24; 6 F. R. 3508). 

It appears from the complaint and the attached exhibits that on or 
about November 27, 1940, in the course of foreign commerce, the com- 
plainants, by contract in writing, sold to the respondent a carload of 
Jonathan apples, containing 750 boxes, in car CP 288842, at the agreed 
price of $1.35 per box track sale, based on the respondent’s inspection 
at Minneapolis, Minnesota, less freight, which was to be deducted from 
the invoice; that the complainants acted as broker for the Joe 
Caldarulo Company, of Chicago, Illinois, which had consigned the 
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apples to the complainants for sale; that the apples were shipped from 
Kelowna, British Columbia, on November 21, 1940, and inspected and 
accepted on track at Minneapolis by the respondent; that when the 
respondent paid the invoice price, he deducted $84.06, purporting to 
represent the loss due to the fact that a part of the apples had been 
frozen; that the respondent made no complaint until several days after 
the apples had been unloaded; and that the complainants paid the 
Joe Caldarulo Company in full for the apples, including the $84.06, 
which amount has been duly assigned to the complainants. 

The respondent filed an answer, which was received on November 
1, 1941, alleging that the complainants represented that they had a 
car of apples in good condition on track; that the respondent agreed 
to purchase them and immediately notified the railroad company that 
it was to continue to heat the car until unloading was completed, for 
which the carrier made a charge of $2 a day; that the respondent 
inspected the apples and, to the extent of the inspection, they were 
found to be in good condition, but, nevertheless, when the unloading 
was completed, it was found that the bottom layers of the apples were 
frozen and that, due to this fact, they were useless. The respondent 
deducted the equivalent value of the frozen apples, which was the sum 
of $84.06. 

The evidence submitted on behalf of the complainants in support of 
the complaint is to the effect that no representation was made as to 
the quality or condition of the apples other than that contained in 
the invoice, which merely shows that the apples were sold to the 
respondent at $1.35 per box delivered at Minneapolis and makes a 
statement relative to the size of the apples. It is further stated that 
the apples were “inspected and accepted on track at Minneapolis.” 
Attention is called to the failure of the respondent to submit any defi- 
nite proof as to the loss sustained due to freezing. 

The evidence submitted by the respondent is to the effect that the 
apples were not sold on the basis of “inspected and accepted on 
track at Minneapolis,” but were purchased on the representation of 
the complainants that they had a car of apples in good condition on 
the track. The respondent again admits that the apples were in good 
condition within the limitation of the inspection made by him. It 
is contended that freezing of apples in the bottom of a car generally 
takes place while in transit and not while standing still on the track. 

Attached to the complaint as an exhibit is a statement from Joe 
Caldarulo which reads in part: 

“The buyer has no money coming to him on CP-—288842 as the car was placed 
on track at Minneapolis for his Inspection and Acceptance, on which basis you 


ov” 


sold this car on Nov. 27. 
There is nothing submitted in writing in this record by either 
party which shows that any representations were made by the com- 





344 AGRICULTURE DECISIONS “A.D. 119 


plainants as to the quality or condition of the apples. While the 
respondent denies that the apples were sold subject to inspection and 
acceptance on track at Minneapolis, he, nevertheless, admits that he 
made the inspection and that it was not until after the apples were 
unloaded that any complaint was made as to their condition. Fur- 
thermore, the temperature was considerably below freezing at the 
time the apples arrived and were delivered to the respondent. The 
respondent states that the car was heated while on the track but 
only one day’s charge for heat is submitted, although the apples were 
there for a longer period of time before the unloading was com- 
pleted. Moreover, an investigator of this Department endeavored to 
check the respondent’s records with a view to ascertaining what, if 
any, loss he had sustained by reason of the alleged freezing. No 
definite information could be obtained on this point, notwithstanding 
the fact that the act requires that each licensee shall keep records 
which fully and correctly disclose all transactions involved in his 


business. 
FINDINGS OF FACT 


1. The complainants, David L., Samuel L., and August J. Piazza, 
are partners trading as D. L. Piazza Brokerage Company, whose 
post office address is Gorham Building, Minneapolis, Minnesota. 


2. The respondent, Ben Belzer, is an individual trading as Belzer 
Fruit Company, whose post office address is 614 Third Avenue, North, 
Minneapolis, Minnesota, and, during all of the times mentioned in 
the complaint, was licensed under the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

3. On November 27, 1940, the respondent purchased from the com- 
plainants, for shipment in foreign commerce, a carload of apples, 
containing 750 boxes, at $1.35 per box, less freight, subject to in- 
spection and acceptance on track at Minneapolis by the respondent. 

4. The contract was negotiated by the complainants as brokers for 
Joe Caldarulo Company, Chicago, Illinois, the owner of the apples. 

5. The sale was made while the apples, which had been shipped 
in foreign commerce from Kelowna, British Columbia, to Minne- 
apolis, Minnesota, were still in the car in which they had been 
shipped. 

6. The respondent inspected and accepted the apples but has failed 
to remit the balance of the purchase price in the amount of $84.06. 

7. On May 14, 1941, the Joe Caldarulo Company assigned its claim 
to the complainants. 

8. The cause of action accrued on or about November 27, 1940, and 
the formal complaint was filed on July 19, 1941, which was within 
the nine months allowed in the act for the filing of a claim for 


reparation. 
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CONCLUSIONS 





The failure of the respondent to account to the complainants for 
the balance of the purchase price of the apples purchased from the 
complainants is a violation of the Perishable Agricultural Commodi- 
ties Act, 1930, as amended; reparation, therefore, should be awarded 
in favor of the complainants for $84.06, with interest thereon, and 
the facts and circumstances, as herein set forth, should be published 
by the Agricultural Marketing Administration, as authorized by 
section 8 of the act. 










ORDER 









Ir Is Orverep that the complainants, David L., Samuel L., and Au- 
gust J. Piazza, partners trading as D. L. Piazza Brokerage Company, 
be, and they hereby are, awarded reparation against Ben Belzer, trad- 
ing as Belzer Fruit Company, Minneapolis, Minnesota, in the sum of 
$84.06, with interest thereon at the rate of five percent per annum from 
November 27, 1940, until paid. 

Ir Is FurtHEr Orperep that said respondent shall pay said sum, to- 
gether with interest thereon, to the complainants, as reparation, 
within 30 days from the date of this order. 

It Is FurrHer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
tration, as authorized by Section 8 of the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

Ir Is Furruer Orperep that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C., this 11th day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL | (S) Grover B. Hii 
Assistant Secretary of Agriculture 
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JNITED STATES OF AMERICA 






BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration 






Agricultural Marketing Service P. A. C. A. Docket No. 4131 





C. E. Scuinpier, Complainant v. Tony ToRNABANE and/or SAM ToRNABANE, 
Respondents Proceedings, Findings of Fact, Conclusions, and Order 





An informal complaint was filed on December 17, 1940, and a formal 
complaint on October 25, 1941, in this proceeding under the Perishable 
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Agricultural Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 
499a), alleging that the respondents, Tony Tornabane and/or Sam 
Tornabane, Fort Dodge, Iowa, failed, in violation of section 2 of 
the act, to account to the complainant, C. E. Schindler, Barnesville, 
Minnesota, for any part of the contract purchase price of an interstate 
shipment of potatoes. 

No answer was filed by the respondents and the case may, therefore, 
be disposed of pursuant to section 7a of the act. The rules of prac- 
tice under the Perishable Agricultural Commodities Act, 1930, as 
amended, provide that the respondents’ failure to answer constitutes a 
waiver of hearing on the facts and is deemed to be an admission of 
the allegations of the complaint (7 CFR 47.25; 6 F. R. 3508). 

It is alleged in the complaint, in substance, that on April 29, 1940, in 
the course of interstate commerce, the complainant sold to the respond- 
ent, Tony Tornabane, one truckload of 98 sacks of commercial potatoes, 
a perishable agricultural product, at the agreed price of 75 cents per 
sack, or for a total sum of $73.50, for which said respondent, or respond- 
ents, failed to honor a check drawn in favor of the complainant; and 
that there is now due and owing to the complainant the sum of $50.60, 
representing the invoice price, plus exchange of 10 cents, and a protest 
fee of $2, less $25 which the complainant advised this Department he 
had received, through the Minnesota Department of Agriculture, from 
the respondent to be applied on the account. 


FINDINGS OF FACT 


1. The complainant, C. E. Schindler, is an individual whose post 
office address is Barnesville, Minnesota, and the respondents, Tony 
Tornabane and/or Sam Tornabane, are individuals or partners doing 
business as fruit and vegetable dealers whose post office address is Fort 
Dodge, Iowa. During all the times mentioned in the complaint filed 
herein, the respondents were conducting such a business as required 
them to be licensed under the Perishable Agricultural Commodities 
Act, 1930, as amended. 

2. The complainant, C. E. Schindler, is licensed as an individual. 
Tony Tornabane had license No. 62620, issued August 5, 1939, to do 
business in his own name. This license terminated August 5, 1940. 
Sam Tornabane has not had a license at any time. Tony Tornabane 
applied for and was issued license No. 76158 on October 3, 1941, to do 
business under the firm name and style of Fifth Avenue Market. 

3. On April 29, 1940, the complainant contracted in interstate com- 
merce to sell, and the respondents to purchase, one truckload of 98 
sacks of commercial potatoes at 75 cents per hundredweight f. o. b. 
shipping point, payment for which was made by a check issued by the 
respondents in the amount of $73.60, the purchase price plus exchange 


of 10 cents. 
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4. The potatoes were shipped by truck from Barnesville, Minnesota, 
to Fort Dodge, Iowa, where they were accepted by the respondents. 

5. The check was dishonored and the complainant paid a protest fee 
of $2. 

6. On June 21, 1941, the complainant advised this Department that 
he had received, through the Minnesota Department of Agriculture, 
$25 from the respondents to be applied on the account. This payment 
reduced the sum due the complainant to $50.60, which amount has not 
been paid. 

7. The cause of action accrued on or about April 29, 1940, and an 
informal complaint under the act was filed by the complainant on 
December 17, 1940, which was within the nine months’ period allowed 
by the Perishable Agricultural Commodities Act for the filing of a 
claim for reparation. A formal complaint was filed by the complain- 
ant on October 25, 1941. 

CONCLUSIONS 

The respondents failed, in violation of section 2 of the act, truly and 
correctly to account to the complainant for all of the contract purchase 
price of the potatoes involved in this proceeding. Reparation should 
be awarded in favor of the complainant and against the respondents 
in the sum of $50.60, with interest thereon, and the facts and circum- 
stances, as herein set forth, should be published by the Agricultural 
Marketing Administration, as provided in section 8 of the act. 


ORDER 


Ir Is Orverep that the complainant, C. E. Schindler, Barnesville, 
Minnesota, be, and he hereby is, awarded reparation against the 
respondents, Tony Tornabane and/or Sam Tornabane, Fort Dodge, 
Iowa, in the sum of $50.60, with interest thereon at the rate of 5 percent 
per annum from April 29, 1940, until paid. 

Ir Is Furruer Orperep that said respondents shall pay said sum, 
together with interest thereon, to the complainant, as reparation, within 
30 days from the date of this order. 


Ir Is Furtuer Orperen that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
tration, as authorized by Section 8 of the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

Ir Is Forruer Orperep that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that; except as to the date 
of payment of reparation, this order shall become effective 10 days 
from and after such completed service. 

Done at Washington, D. C., this 16th day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL | (S) Grover B. Hin 
Assistant Secretary of Agriculture 
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(A. D. 121) 
UnitTep STATES OF AMERICA 


BEFORE THE SEORETARY OF AGRICULTURE 
Agricultural Marketing Administration 
Agricultural Marketing Service P. A. C. A. Docket No. 4134 


RicHarp Hvurzinea and Wiiu1AM A. HvizineA, partners, trading as A. Huizinga & 
Sons, Complainants v. Mores SLIMAN, an individual, trading as SLIMAN WHOLE- 
SALE GROcERY Co., Respondent Proceedings, Findings of Fact, Conclusions, and 


Order 

The complainants, Richard Huizinga and William A. Huizinga, 
partrers, trading as A. Huizinga & Sons, of 106 South Water Market, 
Chicago, Illinois, by formal complaint received in the Agricultural 
Marketing Service of the United States Department of Agriculture 
on December 23, 1941, seek an award of reparation under the provisions 
of the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U.S. C. 1940 ed. 499a), against the respondent, Mores Sliman, an 
individual, trading as Sliman Wholesale Grocery Co., Osceola, 
Arkansas, for damages in the sum of $203.70, representing the loss sus- 
tained because of the respondent’s unlawful rejection of a carload of 
potatoes purchased by the respondent from the complainants for ship- 
ment, in interstate commerce, from St. Thomas, North Dakota, to 
Osceola, Arkansas. 

The formal complaint and the report of investigation were served 
on the respondent on February 19, 1942, in accordance with the regula- 
tions (7 CFR 47.24, 6 F. R. 3508). Since no answer was filed, this 
proceeding is disposed of under the act and regulations without a 
hearing and the facts alleged in the complaint are deemed to have been 
admitted (7 CFR 47.25(c), 6 F. R. 3508). 

It appears from the complaint and the attached exhibits that during 
September 1941, the complainants sold to the respondent a carload of 
potatoes through a broker, Holland Brokerage Company, at $1.30 per 
sack delivered, or for the net sum, after deducting freight, of $234. 
The potatoes were shipped in car BREX 78446 from St. Thomas, 
North Dakota, to Osceola, Arkansas, and arrived at destination Sep- 
tember 28, 1941. On October 3, 1941, five days later, the respondent 
refused to accept the potatoes, registering a complaint as to their grade, 
quality, and condition. The rules and regulations issued under the 
provisions of the Perishable Agricultural Commodities Act provide, 
in substance, that, unless the seller or seller’s agent is notified of rejec- 
tion within 24 hours after receipt of notice of arrival, the buyer is 
deemed to have accepted the produce subject to his right to claim any 
damages resulting from the seller’s breach of contract. The respond- 
ent’s refusal to accept the shipment necessitated resale by the com- 
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plainants. The resale of the petatoes resulted in net proceeds of $30.30, 
or a loss to the complainants of $203.70. 







FINDINGS OF FACT 


1. The complainants Richard Huizinga and William A. Huizinga, 
are partners, doing business as A. Huizinga & Sons, whose post office 
address is 106 South Water Market, Chicago, Illinois. 

2. The respondent, Sliman Wholesale Grocery Company, is individ- 
ually owned by Mores Sliman, whose post office address is Osceola, 
Arkansas, and during all of the times mentioned in the complaint 
was licensed under the Perishable Agricultural Commodities Act, 1930, 
as amended. 

3. On or about the 25th day of September 1941, in the course of inter- 
state commerce, the complainants, by contract in writing, sold to the 
respondent a carload of potatoes, BREX 78446, through a broker, Hol- 
land Brokerage Company, at $1.30 per sack delivered, or for the net 
sum, after deducting freight, of $234 delivered at Osceola, Arkansas. 

4, The shipment arrived at destination on September 28, 1941. The 
respondent refused to accept the potatoes on October 3, 1941, five days 
later. Immediatly following the said refusal, the potatoes were con- 
signed and resold for the respondent’s account by a firm located at 
Kennett, Missouri. The resale netted the complainants the sum of 
$30.30, resulting in a net loss of $203.70, no part of which has been 
paid. 

5. The cause of action accrued during September 1941, and the in- 
formal complaint was filed by the complainants on October 4, 1941, 
which was well within the nine months’ statutory period allowed for 
the handling of reparation complaints. Formal complaint was re- 
ceived December 23, 1941. 

























CONCLUSIONS 





The failure of the respondent to notify the seller or the seller’s agent 
of his rejection of the potatoes within 24 hours after receipt of notice 
of arrival constitutes a rejection without reasonable cause, in violation 
of Section 2 of the Perishable Agricultural Commodities Act, 1930, 
as amended. Reparation should, therefore, be awarded in favor of the 
complainant for $203.70, with interest thereon; and the facts and cir- 
cumstances as herein set forth should be published by the Agricultural 
Marketing Administration, as authorized by section 8 of the act. 










ORDER 










Ir Is Orperep that the complainants, Richard Huizinga and William 
A. Huizinga, partners, trading as A. Huizinga & Sons, 106 South 
Water Market, Chicago, Illinois, be, and they hereby are, awarded 
reparation against the respondent, Mores Sliman, an individual, trad- 
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ing as Sliman Wholesale Grocery Company, Osceola, Arkansas, in the 
sum of $203.70, with interest thereon at the rate of 5 percent per annum 
from September 29, 1941, until paid. 

Ir Is FurtHer Orperep that said respondent shall pay said sum, 
together with interest thereon, to the complainants, as reparation, 
within thirty days from the date of this order. 

Ir Is Furrner Orverep that the facts and circumstances, as herein 
set forth shall be published by the Agricultural Marketing Administra- 
tion as authorized by Section 8 of the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

Ir Is FurtHer Orperen that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that, except as to the date 
of payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C., this 18th day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

| SEAL} (S) Grover B. Hit 

Assistant Secretary of Agriculture 


(A. D. 122) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration Fruit & Vegetable Branch P. A. C, A. 
Docket No. 4138 


Isaac ANDERSON and HENRY VAN KOUWENBERG, partners, doing business as 
Marion PropucE CoMPANY, Complainants v. GEoRGE THURSTON, Respondent 


Proceedings, Findings of Fact, Conclusions, and Order 


The complainants, Isaac Anderson and Henry Van Kouwenberg, 
partners, trading as Marion Produce Company, of Marion, New 
York, by formal complaint received in the Agricultural Marketing 
Service of the United States Department of Agriculture on January 
30, 1942, seek an award of reparation under the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U. S. 
C. 1940 ed. 499a), against the respondent, George Thurston, of San- 
ford, Florida, for damages in the sum of $194.02, the amount due 
for 33,500 pounds of bulk cabbage, including $1.40 for sewing twine, 
purchased f. 0. b. Marion, New York, by the respondent from the 
complainants for shipment in interstate commerce and later so 
shipped from Marion, New York, to Philadelphia, Pennsylvania. 

The formal complaint and the report of investigation were mailed 
to the respondent on February 9, 1942, in accordance with the regu- 
lations (7 CFR 47.24; 6 F. R. 3508). Since no answer has been 
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filed, this proceeding is disposed of under the act and the regula- 
tions without a hearing and the facts alleged in the complaint are 
deemed to have been admitted (7 CFR 47.25 (c) ; 6 F. R. 3508). 

On or about October 29, 1941, the respondent purchased from the 
complainants 33,500 pounds of bulk cabbage at $11.50 per ton and 
314 pounds of sewing twine at 40¢ per pound, or a total sales price 
of $194.02, f. o. b. Marion, New York. The respondent graded and 
sacked the cabbage. He shipped 480 50-pound sacks of the cabbage 
in car FGEX 14846 to Chas. Taxin Co., Philadelphia, Pennsylvania, 
and 190 50-pound sacks in car FGEX 50740 to I. Meltzer, Philadel- 
phia.. There is now due the complainants from the respondent 
$194.02. 

Although no answer has been filed, the respondent in a letter dated 
January 2, 1942 to an official of this Department, has admitted the 
full indebtedness of $194.02. 


FINDINGS OF FACT 


1. The complainants, Isaac Anderson and Henry Van Kouwenberg 
are partners, doing business as Marion Produce Company, whose 
post office address is Marion, New York. 

2. The respondent, George Thurston, is an individual whose post 
office address is Sanford, Fiorida. He was, during all the time men- 
tioned in the complaint, licensed under-the Perishable Agricultural 
Commodities Act, 1930, as amended. 

3. On or about October 29, 1941, the complainants and the re- 
spondent entered into a contract for the purchase and sale of 33,500 
pounds of bulk cabbage, at $11.50 per ton, f. o. b. Marion, New York, 
plus 314 pounds of twine at 40¢ per pound, for shipment in inter- 
state commerce from Marion, New York, to Philadelphia, Pennsyl- 
vania, 

4. The respondent graded and sacked the cabbage and shipped 
it in interstate commerce from Marion, New York, to Philadelphia, 
Pennsylvania. 

5. The respondent has failed to pay the purchase price of the 
‘abbage and twine, and there is now due and owing to the com- 
plainants the sum of $194.02. 

6. The cause of action accrued on or about October 29, 1941, and 
the formal complaint was filed on January. 30, 1942, which was 
within the nine months allowed under the act for the filing of a 


claim for reparation. 
CONCLUSIONS 


The failure of the respondent to account to the complainants for 
any part of the agreed purchase price of the cabbage purchased from 
the complainants is a violation of the Perishable Agricultural Com- 
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modities Act, 1930, as amended. Reparation should therefore be 
awarded in favor of the complainants for $194.02, with interest 
thereon, and the facts and circumstances as herein set forth should 
be published by the Agricultural Marketing Administration as au- 
thorized by section 8 of the act. 


ORDER 


Ir Is Orperep that the complainants, Isaac Anderson and Henry 
Van Kouwenberg, partners, trading as Marion Produce Company be, 
and they hereby are, awarded reparation against the respondent, 
George Thurston, Sanford, Florida, in the sum of $194.02, with in- 
terest’ thereon at the rate of 5 percent per annum from October 29, 
1941, until paid. 

Ir Is Furruer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainants, as reparation, 
within thirty days from the date of this order. 

Ir Is Furruer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Admin- 
istration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

It Is Furruer Orverep that a copy hereof shall be served upon the 
parties, by registered mail or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C., this 22nd day of April 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEAL | (S) Tuomas J. Fiavin 

Assistant to the Secretary of Agriculture 

Acting pursuant to Authority Delegated by the Secretary of Agriculture 

under the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656) 


(A. D. 123) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration 
Fruit and Vegetable Branch P. A. C. A. Docket No. 4136 


Guss ScHmiept, Complainant v. JoHN E. Writxkes, Respondent Proceedings, 
Findings of Fact, Conclusions, and Order 


The complainant, Guss Schmiedt, an individual trading at Manteca, 
California, filed an informal complaint on September 12, 1941, and a 
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formal complaint on January 22, 1942, in this proceeding under the 
Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S. C. 1940 ed. 499a), alleging that the respondent, John E. Wilkes, 
an individual trading at Pocatello, Idaho, has failed, in violation of 
section 2 of said act, to account to the complainant for the total 
agreed purchase price of two shipments of sweet potatoes which were 
purchased f. 0. b. shipping point and shipped in interstate commerce 
from Manteca, California, to Pocatello, Idaho. Reparation is sought 
in the amount of $152.86, the unpaid balance. 

The respondent has failed to file an answer and is in default. The 
rules of practice under the act provide that the respondent’s failure 
to answer is deemed to be an admission of the allegations of the com- 
plaint (7 CFR 47.25; 6 F. R. 3508). 

The complaint alleges, in substance, that upon the inspection and 
acceptance of the first shipment of 5191 pounds of sweet potatoes on 
November 28, 1940, the respondent made a partial payment in cash 
in the amount of $20 and agreed to remit the balance of $70.84 by 
telegram as soon as the respondent’s truck arrived at Pocatello, 
Idaho. Payment was not promptly received but on December 16, 
1940, the respondent, through his agent, delivered to the complainant 
a check for the balance of $70.84. The check was deposited but later 
was returned dishonored. Therefore, payment of this amount re- 
mains due and owing to the complainant. 

On December 16, 1940, the same day the check was given as pay- 
ment in the first transaction, the respondent purchased, inspected, 
and accepted a second shipment of 4226 pounds of sweet potatoes. 
The respondent’s agent, J. A. Thomson, stated that the purchase price 
of $82.02 would be delivered on that day by telegraphic money 
transfer. Payment was not made on that date and the respondent 
was permitted to take the sweet potatoes on his agent’s promise that 
the purchase price would be immediately transmitted by telegraph. 
The complainant has not received any of the purchase price in this 
transaction. 

Since no issues of fact are presented, findings of fact will be made 
and an order entered as provided by section 7 (a) of the act, awarding 
reparation to the complainant in the full amount claimed. 


































FINDINGS OF FACT 


1. The complainant, Guss Schmiedt, is an individual whose post 
office address is Manteca, California. 

2. The respondent, John E. Wilkes, is an individual whose post 
office address is Pocatello, Idaho. 

3. The respondent, John E. Wilkes, obtained license No. 71239 on 
November 30, 1940, which license terminated in November 1941 by 
reason of nonpayment of the renewal fee. 









354 AGRICULTURE DECISIONS A. D. 123 


4. The complainant seeks reparation in the amount of $152.86, the 
unpaid purchase price of two shipments of sweet potatoes which the 
respondent purchased from the complainant, f. o. b. shipping point, 
for shipment in interstate commerce from Manteca, California, to 
Pocatello, Idaho. 

5. The respondent, upon the inspection and acceptance of the first 
lot of 5191 pounds of sweet potatoes on November 28, 1940, made par- 
tial payment in cash in the amount of $20 and agreed to remit the 
balance of $70.84 by telegram as soon as the respondent’s truck reached 
Pocatello, Idaho. Payment was not received until December 16, when 
the respondent delivered to the complainant a check for the unpaid 
balance. The check was deposited but later was returned dishonored. 
Therefore, this amount remains due and unpaid. 

6. On December 16, 1940, the same day the check was given as pay- 
ment in the first transaction, the respondent purchased and accepted 
the second lot of 4226 pounds of sweet potatoes. The respondent’s 
agent stated that the purchase price of $82.02 would be delivered on 
that day by telegraphic money transfer. Payment was not made on 
that date and the respondent was permitted to take the sweet potatoes 
on his agent’s promise that the purchase price would be immediately 
transmitted by telegram. The respondent has failed to remit any of 
the purchase price in this transaction. 

7. The respondent accepted both shipments of sweet potatoes in 
compliance with said contracts of sale but has since failed, neglected, 
and refused to pay the unpaid balance of $152.86. 

8. The cause of action on the first transaction arose on or about 
December 16, 1940, when the respondent delivered to the complainant 
a worthless check as payment of the unpaid purchase price. The cause 
of action on the second transaction arose when payment was not re- 
ceived in compliance with the contract of sale. The informal com- 
plaint was filed September 12, 1941, which was within the nine months 
allowed under the Perishable Agricultural Commodities Act, 1930, as 
amended, for the filing of a claim for reparation. 


CONCLUSION 


The respondent has failed, in violation of Section 2 of the Perish- 
able Agricultural Commodities Act, 1930, as amended, truly and cor- 
rectly to account to the complainant for the full amount of the agreed 
purchase price of two interstate shipments of sweet potatoes. The 
record discloses that the respondent is indebted to the complainant 
in the sum of $152.86, for the recovery of which, with interest thereon, 
reparation should be awarded in favor of the complainant and against 
the respondent. The facts and circumstances as herein set forth should 
be published by the Agricultural Marketing Administration as au- 
thorized by section 8 of the act. 
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ORDER 


Ir Is Orverep that the complainant, Guss Schmiedt, an individual 
trading at Manteca, California, be and he hereby is awarded repara- 
tion against the respondent, John E. Wilkes, an individual trading 
at Pocatello, Idaho, in the sum of $152.86, with interest thereon at the 
rate of 5 percent per annum from December 16, 1940, until paid. 

Ir Is FurtHer Orperep that the respondent shall pay said sum, to- 
gether with interest thereon, to the complainant, as reparation, within 
30 days from the date of this order. 

Ir Is Furrner Orverep that the facts and circumstances as herein 
set forth shall be published by the Agricultural Marketing Adminis- 
tration as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is Furtuer Orperep that a copy hereof shall be served on the 
parties by registered mail or in person and that, except as to the date 
of payment of reparation, this order shall become effective 10 days from 
and after such completed service. 

Done at Washington, D. C., this 22nd day of April 1942. ; 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL} (S) Tuomas J. Fuavin 

Assistant to the Secretary of Agriculture 

Acting pursuant to Authority Delegated by the Secretary of Agriculture under 

the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656) 
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